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EDITORIAL NOT 


The Geneva Research Centre is happy to present the following 
study by the distinguished international jurist, Professor Hans 
Kelsen, of the Graduate Institute of International Studies, 
Geneva. The original manuscript was tranlated by Dr. Albert 
E. Highley. 

As will be seen, the study deals with the general problem of 
legal technique, especially as applied to international law, 
and the more limited problem of the drafting or redrafting of 
the Covenant of the League of Nations. It has also been planned 
to offer a supplementary study by Dt Salo Engel on the recent 
evolution of the problem of reform or reorganization of the 
League from the juridico-political viewpoint, to employ 
Professor Kelsen’s terminology. The present study may 
thus form a connecting link between studies already arranged 
before the present international situation materialized and a 
series which it is hoped to present during the coming year 
on problems of international reorganization. 

Several question may occur to the reader who takes up this 

~ work, Is there any point in discussing the League Covenant 
at this moment and in view of all that has happened ? And 
if so is not the purely technical or drafting aspect of the matter 
the least important of all? Finally are not the faults of drafting 
in the Covenant intentional, made in a vain effort to reconcile, 
or at least to gloss over, political differences among the framers ? 
To all of these questions Professor Kelsen devotes some 
attention, especially in the introductory passages which follow 
immediately below. 

It is hardly necessary to say that for the substance and 

' indeed the formulation of the study which follows, Professor 
Kelsen, and not the Geneva Research Centre, is responsible. 


Pitman B. PotTrTer, 
Director. 


GENERAL PRINCIPLES OF LEGAL TECHNIQUE 


It has become almost a commonplace to say that the statute 
‘of the League of Nations is more a political than a legal ins- 
trument and that it can therefore not be submitted to a juridical 
interpretation. Thus Larnaude, who, as delegate for France 
was a member of the commission for drafting the text of the 
Covenant of the League of Nations, states in his work La 
Société des Nations: ‘‘Le caractére de la Société des Nations... 
est avant tout polilique. Le caractére juridique et judiciaire 
n’y figure qu’a un trés faible degré.*’* But in a still earlier, 
semi-official, document, the memoire which Clernenceau, Wilson 
and Lloyd George sent Sir Robert Borden (the author of a very 
interesting analysis of the draft of the Covenant) on May 6th, 
1919, it is stated ‘‘ that the Articles of the Covenant are not 
subject to a narrow or teclinical construction. '"* The Italian 
jurist Scialoja, speaking during the deliberations of the League 
Assembly in his capacity as delegate of Italy,expressed himself 
similarly : ‘‘. . . it had been considered preferable to tay 
down in a somewhat vague form principles which, being prin- 
ciples, might subsequently be adapted to circumstances. 
That was the reason why many articles of the Covenant were 
somewhat indefinite, and why they could not be definitely 
interpreted in the same way as jurists interpret articles of the 
civil and penal Codes.’’? In consequence, Ray, in his well 
known commentary, thinks it necessary to state at the very 
beginning : ‘‘La premiére constatation qui s’impose, c’est 
que le Pacte est un texte politique au moins autant que juri- 
dique.’’ ‘‘ I] faut donc loyalement reconnaitre et accepter 
franchement ce fait que le Pacte n’est pas un texte purement 


1 LARNAUDE, F., La Société des Nations, 1920, p. 4. 
? MILLER, D.H., The Drafting of the Covenant, 1928, vo}. I, p. 489. 
3A. 1923, C. I, p. 13. 
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juridique et que son interprétation se trouve en partie dominée 
par des considérations politiques. ”’ 1 

The idea that the Covenant has a political and not a legal 
character is very obscure, the more so that with this character- 
ization, and especially with the consequence drawn therefrom 
(the Covenant must not be submitted to a juridical interpre- 
tation), is associated the fact that the provisions of the Statute 
are supposed to have been intentionally formulated in ‘‘ vague ’’ 
terms, as Scialoja says, or are defective from a technical 
point of vue, as Sir John Fischer Williams emphasizes in a 
study devoted to the League of Nations. ‘“‘ The Covenant, 
he says, ‘‘is not expressed in technical legal language; no 
British parliamentary draftsman would own it as his child ; 
it is a sketch, or, perhaps it is better to say, an impressionist 
picture... . It therefore would be a mistake to examine the 
Covenant with a legal microscope; it must be looked at with 
the naked and humart eye of the student of politics, or, perhaps 
better, of the practitioner of that art.”’3 

It is utterly impossible to apply this distinction between 
political instruments and legal instruments to an international 
treaty. One might qualify as merely political those instruments 
which are the source of no obligation, i.¢., which do not 
institute rights and duties of a legal nature. If, as is the case 


1 Ray, J., Commentaire du Pacte de la Société des Nations, 1930, 
“pp. 12, 15. 

2Wituiams, Sir John Fischer, Some aspects of the Covenant of 
the League of Nations, 1934, pp. 1-2. 

Cf. on the other hand David Hunter Miller’s remarks with 
regard to Wilson’s second draft Covenant of the League of Nations. 
** Any treaty, and above all such a treaty as that constituting a 
League of Nations, is a legal document of the highest importance. 
The avoidance of all technica] terms in such a paper is probably 
impossible. In any event it should be drawn with the thought 
thai every word in it has a meaning, and that every phrase in it 
to which two meanings may be attributed is inevitably a subject 
of dispute in future. It should further be remembered that in the 
future it will be examined by the most critical and acute minds 
endeavoring to make the worse the better cause. The paper in 

uestion is a combination of writings not by the same author. 
‘rom this doubtless resuli some of {he omissions to which attention 
might be cailed. Aside from this, however, various of the most 
important provisions are vague to the point of uncertainty, and 
certain provisions would, in a treaty of the United States, be void 
under its Constitution.” Mritugn, op. eft., vol. I, pp. 47-48 
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with the statute of the League of Nations, there exists a docu- 
ment in which norms are established according to a procedure 
of law and especially of the law of nations, this document has 
a‘‘legal’’ character. It is in the proper sense of the word a 
legal document, This quatity can not admit of degrees. Neither 
4 state law nor an international treaty can be more or less 
legal. Either there is a legislative act or a treaty, that is law, 
or there is no legislative act or no treaty and thus no law, 
On the other hand, each taw and each treaty have a political 
character in so far as the particular law or treaty has some social 
aim. Nor can this political character be more or less pronounced 
unless the notion of “‘ political’’ can be taken in a narrow 
sense and as such applied to particular objectives, namely, to 
the. conquest and the maintenance of power. But, in this case 
as well, the legal character of the instrument under consideration 
is by no means lessened. From the moment norms have the 
character of rules of law they are no fess “ legal ’’ than the 
articles of a Civil Code even if they are used to gain political 
results, Long ago it was shown that those who pretend that 
the public law is not law, or constitutes an inferior law, were 
prompted by an ideology which is vitiated by an internal 
contradiction and which tends to deprive of all force or even to 
abolish certain parts of the existing law. An instrument is 
“*legal’’ only in so far as it is a particular means to an end, 
an end which in every case must be considered as ‘‘ political ’’. 
The characteristics of this '‘ means’* are summed up in the 
notion of law. 

The system of norms which constitutes the statute of the 
League of Nations must aid in the realization of the objective 
indicated in the Preamble, that is to say, in promoting inter- 
national co-operation and in achieving international peace 
and security. To this end the statute regulates the conduct 
which the Members must observe in their mutual relationships 
by organizing a community of States. The guarantees which 
general“ international law furnishes for the rules established 
according to its principles are not relicd upon. Particular 
sanctions (Article 16) which place the legal character of 
this special order beyond all shadow of doubt are instituted 
for the eventuality of their violation. Moreover in the 
Preamble reference is expressly made to international law, on 
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which the statute rests, and to the respect due to inter- 
national treaties or rather to the legal obligations established 
by them. Certainly the statute of the League of Nations is a 
political instrument. But this political character has no 
effect on its “‘legal”’ quality, which results from the manner 
in which it was established and from its contents, whereas its 
political character is determined by the end which the statute 
serves as a legal instrument. 

It is primarily due to confusion of though that a conclusion 
as to the political character of the Covenant is drawn from the 
fact that the -norms of the statute of the League of Nations 
do uct show that exactness, that preciseness in detail which 
one is accustomed to find in the texts of civil or penal law or 
at any rate that a relationship between this lack of preciseness 
and the political nature of the statute is established. Actually 
the difference under consideration is not that which separates 
political instruments from legal texts but rather |that which 
distinguishes two kinds of legislative techniques. It is thus a 
question of a divergence which remains entirely within the 
domain of the law. A norm does not have a more or less 
pronounced legal character according as to whether it institutes 
very detailed regulations or leaves a rather large latitude to 
the authority charged with its application or interpretation, 
or, in particular, according as to whether it offers. the inter- 
preter one, two, or several meanings which allow it to be 
_ applied in different ways. The legislator, motivated by a 
variety of reasons, can chose one or the other of these methods. 
What it is important to know is whether the ambiguity of 
a norm and the resulting possibility of applying it in different 
ways is willed or not by the legislator, that is, whether it is the 
result of a juridical technique intentionally adopted by him 
or whether it is only the involuntary consequence of an inaccu-~ 
rate statement of the norm, the regrettable result of an 
inadequate juridical technique so that the insufficient pre- 
ciseness of the norm constitutes a technical error. 

Let us consider first of all the former case. It is to be 
pointed out that the legislative technique tending to leave 
a very great liberty to the executive organs by intentionally 
formulating the rules of law in a vague, indefinite, equivocal 
way is by no means limited to a special branch of law. It is 
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not’ at all a method which corresponds particularly to the 
nature of the law of nations or of the international treaties. It 
may be found applied to constitutional or administrative law as 
well and even occasionally to private or criminal law. However, 
one must be careful not to make a virtue of necessity. Very often 
too zealous interpreters, trying to mitigate everything, attribute 
to the great wisdom of the legislator soméething which originally 
was by no means a wilfully indefinite formula but simply an 
awkward ‘expression. It is undeniable that under certain 
circumstances the technique of ambiguity can present definite 
advantages ; above all it permits a more supple adaptation to 
an evolving factual situation. Whether or not one wishes the 
legislator openly to allow for the use of discretion by the execu-~ 
tive organs (in 'so far as this liberty is admitted), by expressly 
indicating the different possible modes of application, instead 
of indirectly providing for the liberty by selecting an ambiguous 
expression which, at first glance, gives a misleadingly precise 
impression, depends on one’s political taste. Similarly it is 
advisable not to forget that the latter method only ensures to 
a very small degree that at which, in the last analysis, all 
attempts at legislation are aimed, namely, order. What is far 
more important, the legislator risks, on the contrary, creating 
disorder and even chaos in the place of order. It is precisely 
with respect to international treaties that one must remember 
that, if the choice of a vague, indefinite term, which, as it is 
said, leaves everything ‘‘in suspense ’’ or entrusts everything 
‘“to the future ’’, seems to make the conclusion of the treaty 
easier when the interests are strongly opposed, the real concor- 
dance of wills necessary for the creation of a treaty is in this 
case only an illusion. This illusion is very quickly dissipated 
when it becomes necessary to apply the norm formulated in 
indefinite terms ; then it is realized that the contracting parties 
-have aimed at very different ends under the cover of the words 
with which the norm to be applied is expressed. 

Whatever may be the technique which determines the 
establishment of a norm, whether oue procedes to regulate 
the object in detail by chosing the clearest possible expressions 
or whether one prefers the great indecision produced by vague 
formulae, the choice has no importance for the interpretation 
of the norms established in one or the other way. Those who 


maintain that a treaty should not be submitted to a “‘ juridical ” 
interpretation because, in view of the vagueness of its terms, 
it has a political character, maintain an erroneous thesis, 
for not only has the political character of an instrument 
nothing to do with the indefiniteness of its text, not only does 
it not affect the legal character of the instrument, but there is, 
and this is most important, no such a thing as a specifically 
juridical interpretation. To interpret an object is to determine 
its significance. This, however, is an intellectual activity 
which is not at all limited to the domain of law or of norms. All 
which has an intelligible content, each fact which “ signifies *’ 
something is susceptible of interpretation. This applies to a 
literary or an artistic work as well:as to a law, an international 
treaty or moral canon. One interprets the Bible as well .as 
Shakespeare, primitive paintings as well as Goya. If the 
meaning of an object is expressed in words, whatever may be the 
species to which the object belongs, one has the choice of two 
methods of interpretation. In law these are called the historical 
and the logico-grammatical methods. But they are not 
applicable to legal instruments alone ; they aid in the exegesis 
of all linguistic expressions. In the case of the former method 
the interpretation is based on the intentions of the author, the 
exterior circumstances in which he created the work, his 
personal position, the spiritual climate of the entire work. 
Indeed one speaks of an interpretation ‘‘ according to the 
spirit ’’, meaning the spirit which the author has given his 
work. In the latter case each sentence of the work is interpreted 
by following the rules of logic and grammar. One then speaks 
of a literal interpretation. Which of these two methods is the 
correct one in general or in a particular case ? In this field 
there is no rule valid for all circumstances, even for the inter- 
pretation of the rules of law. A reservation is made for the 
case where a method of interpretation is prescribed in the 
system of norms to be interpreted, a method which henceforth 
must be considered as ‘‘ legal ’’. But this is a very rare instance 
which must not be confused with the so called ‘‘ authentic ”’ 
interpretation of one rule by another rule. The historical inter- 
pretation and the logico-grammatical interpretation are of 
equal value but they sometimes lead to divergent conclusions. 
Thus the duality of the methods of interpretation makes a 
duality of meanings possible. A scientific interpretation can 
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only give the possible meanings of the object. The choice of 
one of these meanings always depends upon a decision which 
possesses not a scientific but a juridico-political character. 

Just as, generally speaking, there is no ‘“‘ juridical ’’ 
interpretation, i.e., an interpretation appropriate to rules 
of law and applicable only to them, there is, contrary to 
what is sometimes alleged, no method of exegesis peculiar to 
international law. It is exactly with respect to the inter- 
pretation of the Covenant of the League of Nations that Sir 
John Fischer Williams: thinks it necessary to recall the 
counsel of Westlake to the effect ‘‘ that international documents 
generally must be interpreted less rigidly, or at any rate less 
literally, than English lawyers have been accustomed to 
interpret Acts of Parliament and deeds and documents in 
general. And in any case an English lawyer is not entitled 
to assume that all the rather elaborate rules which English 
courts have developed for the interpretation of written docu- 
ments apply of their own force internationally. He may also 
pray in aid of a plea for a liberal and even a creative inter- 
pretation of the language used by a great American Judge 
(Mr. Justice Holmes) in reference of the constitution of the 
United States : ‘ When we are dealing with words that are 
also a constituent act, like the Constitution of the United 
States, we must realize that they have called into life a being 
the development of which could not have been foreseen clearly 
by the most gifted of its begetters.’’’ But why should 
international legal documents alone, or more than all others, 
be interpreted ‘‘ less rigidly ’’, ‘‘ less literally ?’’ Why would 
it not be desirable to give texts of a different: nature a ‘‘ liberal 
and even creative interpretation ?’’ What is said above of the 
Constitution of the United States might be applied to any 
other legislative work. If the guiding lines which Sir John 
Fischer Williams himself attributes to the interpretation of 
the Covenant are examined more closely, it is apparent that 
there is none which can not usefully be applied to any kind 
of law. Indeed he lays down that ‘‘ the Covenant, more than 
any other document, must be construed according to the spirit, 
and as little as possible according to the letter. And the 
knowledge of the spirit of a document must. be gathered by a 


1 WILLIAMS, op. cit., p. 19. 


method of interpretation which does not concentrate upon 
isolated passages but always looks at the document: as a 
whole . . .. The Covenant must be construed with reference 
to the atmosphere in which it was composed and in which it 
has to take effect. . . .’’1 This is nothing other than: a 
description of the historical interpretation according to the 
intent of the legislator or the spirit of the law in so far as it is 
opposed to the logico-grammatical litteral interpretation. 
But it is not possible to prove (and that is exactly what Fischer 
Williams does not do) that the latter method is excluded in the 
case of the rules of international law in general and of the 
statute of the League of Nations in particular. 

What makes the “‘ jurists '’ particularly suspect in the eyes 
of the ‘‘ profane’’ is their willingness to declare exclusively 
admissible sometimes one and sometimes the other of the two 
methods of interpretation, according to political requirements, 
without being able to enunciate a principle objectively gover- 
ning the choice. It is in this bad sense that there is really 
a ‘‘ juridical interpretation ’’. The “ jurists’’ believe and 
would like to persuade others that they possess an objective 
or even a scientific method which permits them to designate 
the single ‘‘just’’ meaning from among those which the 
interpretation reveals. In reality no such method exists. 
The choice between several meanings can only be dictated 
by a judgment of subjective, political value. From a purely 
juridical point of vue all possible meanings have the same 
value. This so-called juridical method of interpretation is but 
the product of an ideology which the need of legal security of 
the public as well as the professional interest of the jurists 
preserves. ? But this ideology of the jurist, even if it serves 
the stubbornly held illusion of: legal security is easily seen 


1 WILLIAMS, op. cil., p. 32. 


8 Wi.iiams quite justly observes: ‘* And we must be careful 
net to encourage the superstition that there exists somewhere a 
‘legal’ interpretation, somewhat esoteric in character, but yet 
ultimately more authoritative than the interpretation of the 
plain man, There is no such thing as a binding ‘ legal’ 
interpretation of the Covenant somehow different from that 
which the ordinary man of common sense and honest intention 
would approve.” ibid., page 33. 
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through by the politician who soon perceives that in most cases 
the jurist with his ‘‘ juridical ’’ interpretation can easily prove 
the contrary to what he advances. This explains the distrust 
in which the politicians often hold the jurists, especially when 
the latter assume a privileged role in the creation of law and 
in their capacity as technicians do not content themselves 
with furnishing society the appropriate instruments (that is to 
say the norms formulated in the most adequate way from a 
technical point of view) for the realisation of the social aims 
which it is the function of the politician to determine. On the 
contrary they consider themselves, in addition, cailed upon 
in their capacity as ‘‘ jurists '’ to determine the social ends to 
be attained. In this case there is a veritable usurpation of 
competence because no matter how profound may be one’s 
understanding of what law is, this cannot cast light on what, 
because it is “ just ’’, socially good, must be the content of law. 
This question is not juridical but specifically political. It is the 
domain par excellence of the politician. This is why the jurist 
always tries to destroy the frontier which, by separating law 
from justice, limits his competence in a way which he can 
scarcely endure. The jurist is as little justified in determining, 
as jurist, the social ends of legislation, as his intervention is 
indispensable when it is a question of assuring the realization 
of a given social objective by establishing the rules of law 
technically appropriate to this objective. ' 


t The practice of the Permanent Court of International Justice 
is particularly instructive in this respect. According to Article 57 
of the Statute of the Court “if the judgiment does not represent 
in whole or in part the unanimous opinion of the judges, dissenting 
judges are entitled to deliver a separale opinion ’’. One cannot 
deny that in most cases the arguments of the dissenting judge are 
juridicallg at least equal in value to those which have motivated 
the judges of the majority. It constitutes an interpretation of the 
international legal order divergent from that of the Court, but 
juridically just as admissible. This practice of the Permanent 
Court which is based on the Statute is very squarely in opposition 
to the peouee according te which, under all circumstances, 
there is but a single “ just ” interpretation of the norms applicable 
in a particuiar case. It is assuredly in the public interest 
to maintain this prejudice. A party who sees his claim rejected 
supports this check more easily tf he is persuaded that another 
decision, another ‘‘ just’ decision, was nof possible, Especially 
in international law, the States would not feel disposed ta submit 
to international tribunals if they knew how far the liberty of 
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This is why President Wilson did a very bad turn to his 
great ideal, the institution of the League of Nations, by 
surrounding himself with an insufficient number of jurists, 
individuals whom he strongly detested. + Actually, the statute 
of the League of Nations which must translate the Wilsonian 
idea into the reality of positive law is more than imperfect 
from a technical point of view. Many of its provisions are 
extremely vague, without it ever being possible to prove that 
the authors had had the conscious intention of employing 
indefinite formulae. In this respect Sir John Fischer Williams 
rightly remarks :* ‘* There is no ground for thinking that any 
article of the Covenant is intentionally ambiguous, but it must 
be admitted that some articles are not perfectly clear’’. If 
this indefiniteness—and the ambiguity which resultst-is not 
intentional, it constitutes a defect which it is henceforth 
necessary to correct by replacing the expression which lends 
itself to several interpretations by a term having a single 
meaning. It is necessary to specify as narrowly as possible 


interpretation which the tribunal possesses goes, even in the 
case of the application of a simple written law, It would be more 
honest to ask the tribunal not to base its decision exclusively 
and uniquely on the provisions of the law, of customary law or 
of treaties which are in force, but, where two or more 
interpretations are possible, openly to recognize it and to indicate 
the furidico-political reasons for which it has decided in favour of 
one of them and not of the other. By such a practice the tribunals 
would encourage in the most appropriate way the legislator to 
improve his technique and to approximate the ideal of the clearest. 
possible expression of the rules of law. 


1 In this neared we can only recall with regret the frequently 
cited words of another adversary of jurists, Aristide Briand, who, 
when, inacertain matter, his juridical conceptions found themselves 
in conflict with those of Stresemann, declared: ‘*. . . to contrast 
our legal opinions on the interpretation of the Ereety is not, 
I think, a goad thing to attempt in this atmosphere of brotherly 
affection.” ‘' Legal conceptions . . . are very delicate and very 
dangerous things. The best we can do in our discussions of legal 
theories is to put them cozily to bed wilh registry files and to 
let them out as setdom as possible.” (O.J., 1927, Pp. 408-409), 
These words are regrettable because one might.easily but wrongly 
consider them as an expression of the desire to exclude the jurists 
from the work of construction and manipulation of the inter- 
national organisation. Feally Briand simply wanted to say that 
it was more opportune to agree amicably than to continue to 
express antagonistic juridical theses. 


2 WILLIAMS, op. cil, p. 34. 
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the meaning of the provision by recalling that, in view of the 
nature of the material utilized, i. e., human language, one 
can only obtain an approximation to the ideal of perfect clarity ?. 
Certain provisions of the statute of the League of Nations 
lend themselves to a double interpretation : on the one hand 
they contain a terin with a double meaning ; on the other—in 
the majority of cases—one has neglected to introduce into the 
text an express prescription without excluding the possibility 
of considering that.the missing prescription is evident in view 
of the spirit of the statute. It is likewise desirable that the 
legislators adopt as their principle that nothing ‘‘ goes without 
saying ’’’. There can also be a possibility of a double interpre- 
tation when a text contains two prescriptions, each of which 
has a distinct meaning, but which contradict one another 
entirely or in part, so that according to necessity one can invoke 
one although one constantly finds oneself in contradiction 
with the other. 

If, in view of amending a text, one seeks to discover to which 
of the diverse interpretations the meaning must be restricted, 
it must be decided whether one is going to proceed to a 
juridice-political reform or to a simple juridico-lechnical 
revision. There is a simple juridico-technical revision when 
one makes the selection indicated above by taking as the basis 
the objectively. determinable intention of the legislator. If 
this is not the case, one may only choose between the diverse 
meanings by following autonomous juridico-political consider- 
ations. The new formula in the latter case is the product of 
an operation which is more than a simple technical revision ; 


tJeremy Bentham in his treatise on ‘ Nomography ” 
(The works of Jeremy Bentham, published under the Super 
intendance of his Executor, John Bowring, vol. (II, Edinburgh 
1843, p. 231 ef seg.) distinguishes between ‘ ambiguity ” and 
‘obscurity *’ : “(In the case of ambiguity, the mind is left to 
fioat between two or some olher ceterniinate number of 
determinate imports ; — in the case of obscurily, the mind ls left 
to float amongst an indeterminate, and it may be an infinite 
number of imports. Obscurity is ambiguity, taken at its 
maximuin.”’ (p. 239) Jn addition to these. two cases of an expression 
having several meanings on the one hand, or 61 indefinite number 
of meaning on the other, there still remains Lhe case where an 
expression has no meaning at all, where it is devoid of meaning. 
We shall consider this case when speaking of juridico-technical 
defects in the narrow sense. Cf. infra, p. 23. 
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it has the character of a political reform. Butit is to be noticed 
that in this case the difference is very small because the juridico- 
technical revision, even if it has only the effect of substituting 
the objectively determinable intention of the author for his 
obscure or incomplete expression, provokes a change in the law 
and consequently, a creation of law, even if it is only a question 
of a creation conditioned by the intentions which are expressed 
in the law to be amended. 

Thus, in such cases, in place of a norm not intentionally 
formulated in an ambiguous manner one inscribes the norm 
which offers only a single meaning corresponding to the object- 
ively determinable intention of the author, or one introduces 
into the text a norm which was lacking but which it can be 
proved the legislator had presumed; or, further, in the case 
of two contradictory prescriptions, oné eliminates that which 
does not correspond to the intention of the author. There is 
another case which does not differ essentially from the preceding 
one. It is where one replaces.a text, the drafting of which is 
perfectly clear but which is in contradiction with the objectively 
determinable intention of the author, or—what is the same 
thing—with the objectively determinable end of the law, by 
a new formula in conformity with this intention or this end. 
Here also one can speak of a simple juridico-technical revision 
because no new political principle is introduced. One does no 
more than give a technically correct expression to a principle 
already recorded in the positive law but inadequately realized. 

If the end of a legal order, i. e., the political principle on which 
it is based, can be objectively determined, it is thenceforth 
possible to distinguish a change in that order with respect 
to this political principle, in other words a simple juridico- 
technical revision, from a change which has the effect of 
modifying the political principles themselves by realizing to 
greater or less extent something different from the preexisting 
order. It is quite appropriate to call this operation juridico- 
political reform. One should not be deceived, however ; the 
objective determination of the political ends of a rule of law 
or a system of Jaw is ordinarily very difficult. The necessary 
recourse to the ‘‘ intention of the legislator ’’’ never gives more 
problematic results than in the case of international treaties 
especially when representatives of States which do not necessar- 
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ily have to ratify the treaty participate in its elaboration. 
The manner in which the statute of the League of Nations 
was drafted furnishes a very characteristic example of such 
a case. Can the motives which induced the delegation of the 
United States to propose the provisions which were included 
in the statute on its initiative be considered as the “‘ intention 
of the legislator ’’ when the United States is not a contracting 
party to the Covenant ? But, aside from this objection, the 
intention of the legislator, or the end of the law, that is to say 
the political principles which are at the basis of a legal regula- 
tion, are ordinarily contested so that it is often impossible to 
distinguish clearly a juridico-political reform from a simple 
juridico-technical revision when it is necessary to search. for 
these political principles. It is not uncommon that the juridico- 
technical revision is imperceptibly transformed into a juridico- 
political reform. 

This difficulty disappears in every case where the text can 
be freed of its defects without causing a change in the material 
law which the text had created. Here it is a question of juridico- 
technical defects in the proper sense of the term, and the 
modifications of text which necessitate no change in law 
constitute the juridico-technical revisions par excellence differing 
from juridico-political reforms not only in degree but also 
in principle. 

The imperfections which must be taken into account 
here can be divided grosso modo into three categories: 
superfluous provisions, provisions which it is impossible to 
put into operation, and provisions having no meaning. 

Among the provisions which are superfluous from the point 
of vue of juridical technique are first of all the ideological 
elements which one is so fond of putling into international 
treaties, namely, the references to justice, to civilisation or 
to other social ideals which have no objectively determinable 
content. Passages bearing on these things do not institute 
any obligation or right whatsoever. Their sole end is to assure 
a more solemn consecration of the order established by the 
treaty, to justify it politically and morally. In so far as such 
elements serve to reinforce the motivation in the eyes of the 
subject in regard to which the norm is instituted and thus 
to guarantee the efficacy of the real rules of law, one really 


cannot deny them a certain value, even from the point of 
vue of the technique of law. But in most cases this effect 
is very problematical. Moreover it is largely counteracted by 
the fact that a legal instrument gains nothing in authority 
when, by comparing the legal reality created by its norms 
with the ideal which must justify it, one can scarcely fail to 
realize the generally very great distance which inevitably 
separates them. The same is true for the pure veux which 
the legislator formulates without legally requiring the subjects 
to adopt the altitude which he indicates as desirable, either 
because he intentionally fails to provide a sanction for the 
case of an undesirable attitude or because he fails by a technical 
error to accomplish his intention of instituting a legal obligation. 
That the mere wish expressed by the authority issuing the 
rule might induce the subject to adopt the conduct indicated 
as desirable is certainly not impossible. But in case this does 
not happen, this system presents an extremely serious 
disadvantage: the non-respect of the wish formulated in 
legal form, by the fact that it engenders no legal consequence, 
is very destructive for the authority of the legislative organ. 
Every organ of authority ought to have among its most 
elementary principles that it should never ordain something 
which it is not willing to enforce by all the means at its disposal. 

Similarly the theories, especially the theories of law, which 
are sometimes set forth in legal instruments, have a purely 
ideological character. The rules of law can only obligate the 
subjects to pursue a determined conduct—-an action or an 
abstention—or authorize such an attitude. They cannot be 
used to expound a thesis. A norm is the expression of a will ; 
it is not the manifestation of knowledge. A law or an 
international treaty are not text-books or scientific dissertations. 
When, for example, the legislative authority commands the 
executive organs to apply the'customary law, it need not 
take the trouble of inserting in the text considerations with 
regard to the nature of that law as it does not have the 
possibility of giving an obligatory character to the legislator’s 
doctrine. Assuredly rules of law can make an opinion (or a 
belief) obligatory, or more exactly they can force the subjects 
of law to take an attitude considered as the manifestation 
of a determined opinion (or belief). But this obligatory 
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character is not attached to the opinion or the belief itself 
whose truth, object of its immanent pretention, can in no 
way be guaranteed by the law in the same manner as the 
latter guarantees the observation of a determined attitude. 
If the legislator, when he wishes to see the customary law 
applied, gives an explanation of this term, he thus defines 
in a legally obligatory way the norms applicable. But his 
decision does not have the effect of conferring the quality 
of customary law on the norms so defined or of depriving 
other norms of this ‘title. Such a provision would be outside 
the legislative possibilities. What precedes is true, mutatis 
mutandis, of all so-called legal definitions. Caesar non supra 
grammaticos. 

Fictions, which are sometimes used by the legislator, likewise 
belong to the theories expressed by him. Fictions are false 
theories, and, in most cases, they constitute consciously incorrect 
designations of a determined situation. As an example may 
be cited the terms of Article 3 of the Treaty of Washington 
of February 6, 1922, relating to the use of Submarines and 
Noxious Gases in Warfare where it is stated that ‘‘ any 


person. . . who shall violate any of those rules. . . shall 
be deemed to have violated the laws of war and shall be liable 
to trial and punishment as if for an act of piracy. . . .”’ The 


situation described in the Treaty is unjustifiably qualified as 
as ‘‘ piracy’, because one wished to attach to it the same 
consequences which the general law of uations attaches to 
acts of piracy. By falsely identifying this situation with another 
which, if it is similar, is not identical, the attribution of the 
same consequences to one as to the other is justified, and the 
trouble of regulating these consequences in detail is saved. 
In this case there is on the one hand superfluous motivation 
and on the other incorrect abbreviation of the text of a norm. 
Another typical example of fiction is the use of the conception 
‘of lacunae in the law which may be found expressed in Article 
5, paragraph 2, of the Germano-Swiss Treaty of Arbitration 
and Conciliation of December 3, 1921: ‘‘ If, in a particular 
case, the legal bases mentioned above are inadequate, the 
Tribunal shall give an award in accordance with the principles 
of law which, in its opinion, should govern international law. ”’ 
There is no such thing as a lacuna, that is to say the logical 
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impossibility of deciding a concrete suit on the basis of the 
rules in force. But the logically possible decision may be found 
inadequate from a juridico-political point of view and it may 
be found incompatible with the probable intention of the 
legislator who did uot foresee the case. Under such 
circumstances the latter may authorize the organ of application 
to decide in a different way than the existing law requires, 
that is to say to act as legislator in the case at issue. 
If the legislator declares that by this act the tribunal fills 
a lacuna, he follows an erroneous theory by characterizing 
a juridico-political inconvenience as a logical impossilibity. 
The aim of such a declaration—an aim of which the legislator 
is generally not fully conscious—is to cause the organ of 
application to use the legislative power conferred on it as 
little as possible. And this result is obtained by convincing 
the organ of application that a decision based on the rules 
in force is logically noi possible, The value of such methods 
may be questioned from the point of view of juridical technique!. 

Judgments of value which are sometimes inserted in the text 
of legal instruments are to be assimilated to ideological 
elements. They have no legal consequences of any kind and 
can be abandoned withont changing the legal situation in 
the least. Purely phraseological elements, the conventional 
formulae which have no content depending on the law and 
which uselessly encumber and lengthen the text and make 
its understanding more difficult are also superfluous. Likewise 
mention of the motives which have led to the adoption of 
a rule, and which are often found repeated in legal texts, 
is not only unnecessary but may lead to erroneous 
interpretations. The motives in themselves have no obligatory 
character. In the interpretation they must be separated from 
the norm itself, the source of obligations and rights. 

It is especially desirable to consider repetitions in connection 
with the technical defects. Indeed, it often happens that the 
Same provision appears several times in a single text, and 


1On the problem of the facung# of law, c/. my work Reine 
Rechislehre, 1934, pp. 100 ef seg. With regard Lo fictions, BeNTuAM, 
op. cil, p. 241, states : ‘* Fiction—the vice which they (the 
lawyers) are not ashamed to . . . magnify under that name, 
—fiction has never been either more or Jess than lying. . see 
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—what is especially serious—that it is not expressed in 
entirely similar terms. It may also happen that laws and 
duties are instituted which are already provided for by another 
source of law. This is notably the case when the provisions 
of general international law are taken up in an international 
treaty, as for instance the obligation to respect treaties, 
without any sanctions being provided other than those already 
contained in general international law. 

Beside elements of the legal order which from the very 
first are superfluous it is desirable to place those which have 
become superfluous in the course of time and which, like dead 
branches, must be cut out at the time of a revision. Such, 
for example, are all the provisions regulating a state of fact 
which cannot occur more than once and which expire after 
their unique application. 

Among the provisions impossible to realize those which 
encounter an impossibility in fact must be distinguished from 
those which are not realizable in law. For example, in the 
first case the point in question is that of a norm which obligates 
a State to evacuate a territory which it does not in fact occupy ; 
the second case—apart from a limited number of exceptions— 
occurs notably when an international treaty imposes obligations 
on a hon-signatory State. 

Finally, if a legal text contains terms for which no meaning 
can be found even by having recourse to the intention of the 
legislator, if, in this way, the legal order presents an element 
lacking significance, it is desirable to consider the latter as 
legally non-existent. The entire text ought to be interpreted 
just as if the meaningless passage did not exist at all. 

The disadvantages that the technical defects, of which a 
far from exhaustive list has been given above, present in the 
application of law naturally vary in importance in themselves 
as much as in the circumstances in which they are manifested. 
None of them is absolutely lacking in importance. Each 
one, according to circumstances, can cause misunderstandings 
and consequently difficulties which it would he preferable 
to avoid. The statute of the League of Nations offers too 
many of these defects. The authors may be excused by invoking 
the shortness of the time in which they had to draft the text 
of the statute. But the text has existed now for many years. 


It is time to free it from these defects and to give the most 
importaut of all international documents a text which is correct 
from the juridico-technical point of view. The rebuffs which 
the League of Nations has received in the course of recent 
years are not the manifestation of an insufficience of its 
j uridico-political principles. In truth it is not the latter which 
must be reformed. What has been lacking is the good will 
of all the interested parties in the application of the statute. 
That cannot be supplied by a juridico-technical revision. 
However the application of the statute could be rendered 
easier and the attempts at sabotage more difficult by depriving 
states of evil intent the multiple subterfuges with which 
the technical defects of the statute supply them. 

Should a simple juridico-technical revision of the statute 
prove impossible and should the League of Nations not even 
find the energy to accomplish so modest a task of conservation 
the author believes that the following work will nevertheless not 
have been in vain. Apart from any other consideration, 
he would like to see in it a contribution to the study of the 
problem of juridical technique, a problem which, in spite of 
its extreme importance for the practice of law, has so far 
been almost entirely neglected in juridical literature. A purely 
theoretical and abstract statement would have little value. 
If one wishes to give principles to the technique of law, the 
effect of these principles on a concrete object must also: be 
shown. The statute of the League of Nations lends itself 
to such a demonstration in more than one way. This is a 
fact which can assuredly be recognized whatever may be 
the opinion held with regard to the capacity for life of the 
international community constituted by this statute. 
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CRITICAL ANALYSIS OF THE LEAGUE COVENANT 


The Preamble 


THE HIGH CONTRACTING 
PARTIES, 


In order to promote inter- 
national co-operation and to 
achieve international peace 
and security 


by the acceptance of obti- 
gations not.to resort to war, 


by the prescription of open: 
just and honourable relations 
between nations, 


by the firm establishment 
of the understandings of 
international law as the actual 
rule of conduct among 
Governments, and 

by the maintenance of jus- 
tice and a scrupulous respect 
for all treaty obligations in 
the dealings of organised 
peoples with one another, 

Agree to this Covenant of 
the League of Nations. 


LES HAUTES PARTIES 
CONTRACTANTES, 


Considérant que, pour déve- 
lopper la coopération entre 
les nations et pour leur ga- 
rantir la paix et la sitreté, 
il importe 

d’accepter certaines_ obli- 
gations de ne pas recourir a la 
guerre, 

d’entretenir au grand jour 
des relations internationales 
fondées sur la justice et ’hon- 
neur, 

d’observer rigoureusement 
les preseriptions du droit inter- 
national, reconnues  désor- 
mais commie régle de conduite 
effective des Gouvernements, 

de faire régner la justice et 
de respecter: scrupuleusement 
toutes les obligations des Trai- 
tés dans les ‘rapports mutuels 
des peuples: organisés, 

Adoptent ‘le présent Pacte 
qui imstitue la Société des 
Nations. 


The Preamble of the statute of the League of Nations com- 


prises two elements : 


lo An ascertainment which forms, as it were, the framework 


of the entire Preamble and according to whose terms the 
contracting parties of the Treaty of Peace (the first part of 
which constitutes the statute of the League:of Nations) have 
made the statute of the League the expression of their will 
which is the same as saying that the statute. has been created 
by a treaty concluded between the signatory powers : ‘‘ The 
High Contracting Parties. . . . Agree to this Covenant of the 
League of Nations—Les Hautes Parties Contractantes. . 
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Adoptent le présent Pacte qui institue la Société des Nations ; ”’ 

2° The indication of the ends of the League of Nations and 
of certain principles which furnish the essential means for per- 
mitting these ends to be attained : ‘‘ In order to promote 
international co-operation and to achieve iaternational peace 
and securily by the acceptance etc.—Considérant que, pour 
développer la coopération entre les nations et pour leur garantir 
la paix el la stireté, il importe d’accepter, ete." 

As far as the first of these two elements is concerned the 
observation might be made that the French version does not 
correspond to the English formula. The French expression 
‘* Adoptent le présent Pacte qui instifue la Soci¢té des Nations *’, 
as distinct from the English formula ‘‘ Agree to this Covenant 
of the League of Nations, ’' is inexact. Actually the expression 
appears in the three other Treaties which contain the statute 
of the League of Nations, namely, the Treaties of Saint- 
Germain, Trianon and Neuilly as well as in the Treaty of 
Versailles. It is extremely open to criticism that the statute 
of the League of Nations is contained in four different treaties 
which were concluded, at least in part, by different States. 
From a legal point of view a community is constituted by that 
legal order which determines the rights and obligations of the 
subjects bound by that order. If one wishes at any cost to 
establish a distinction between the order and the community 
which it constitutes, it must be noted that the latter is so 
closely linked with the former that, if Four distinct constitutions 
(though simiJar in content) are in existence, four distinct 
communities necessarily exist in fact, even though in substance 
they may coincide. Indeed, the four statutes of the League 
of Nations do not have exactly similar contents. The diffe- 
rences are to be seen in the fact that the very words ‘ The 
High Contracting Parties—Les Hautes Parties Contractantes "” 
with which the text begins lave a diflerent import in each of 
the statutes. The contracting States are not the same for each 
of the four Treaties of Peace. If they were, four treaties would 
not have been necessary. In consequence the words “‘ of the 
present Treaty—du présent Traité *’ which appear in Article 5, 
paragraph 1, of the four statutes have different meanings. 
Apart from these considerations if it is admitted that legally 
a single League of Nations exists, there can be but one reply 
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to the question as to the date when this community of States 
began, namely, when the first of the four Peace Treaties con- 
taining the statute of the League of Nations came into force 
—in this case, at the time when the Treaty of Versailles 
became binding (January 10th, 1920). But ‘if the League of 
Nations existed from this day the treaties which subsequently 
came into force, or rather the statutes of the League of Nations 
contained in these treaties, could not have ‘‘ instituted the 
League of Nations, ’’ as the French text of the Preamble says 
“les Hautes Parties Contractantes. . . . Adoptent le présent 
Pacte qui institue la Société des Nations. ”’ 

Similarly, from the point of view of a criticism of the text it 
may be doubted whether it is admissible to baptize the first part 
of the Treaty of Versailles or of the other treaties containing 
the statute of the League of Nations ‘‘ Covenant ’”’ or “‘ Pacte ’’ 
and to invest this first part with an independent character. 
““Covenant’’ or ‘‘ Pacte’’ in law signifies ‘‘treaty’’. In 
reality there is no treaty—distinct from the Treaty of Versailles 
and the other Peace Treaties—which institutes the League of 
Nations, The Preamble of Part I and Articles 1 to 26 of the 
four Treaties of Peace constitute an element of these treaties 
which does not, except in its contents, differ from the other 
parts of the treaties. And its content forms the constitution 
or the statute of the League of Nations. 

It is stated in the Preamble that the statute of the League: 
of Nations has been instituted by the High Contracting Parties. 
This introductory declaration is not however in conformity 
with the text of the statute itself since at the head of numerous 
provisions it says that they have been agreed upon by the 
Members of the League. One encounters, for example, the 
formula ‘‘ The Members of the League agree —- Les Membres de 
la Société conviennent ’’ — in paragraph 1 of Articles 12, 13 
and 15 as well as in paragraph 3 of Article 16. Another formula 
appearing in paragraph 6 of Article 8, in Article 10, in paragraph 
4 of Article 13, in paragraph 6 of Article 15, in paragraph 1 
of Article 16, in clause 5 of Article 23 and in Article 25, namely, 
either ‘‘ The Members of the League agree,”’ or ‘‘ The Members 
of the League undertake’’ —- ‘‘Les Membres de la Société 
s’engagent,’’ has the same meaning. This introductory formula 
indicates that the provision following it is the object of the 
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concurrent wills of the Members of the League, or more correctly 
that this was the case at the conclusion of the treaty or of the 
adhesion to it. Thus this signifies that the provision in question 
has been contractually established. This is also the significance 
of the formula of the French text ‘‘ Les Membres de la Société 
reconnaissent ’’, and the corresponding English versions of 
Article 8, paragraph 1, ‘‘ The Members of the League recognise”’ 
and Article 20, paragraph 1, ‘‘ The Members of the League 
agree.’’ Finally, the same could be said of another formula 
found in Article 15, paragraph 7, ‘‘ The Members of the League 
reserve to themselves—Les Membres de la Société se ré- 
servent.”’ 

But the Members of the League, in their capacity as legal 
subjects who are agreed upon the terms of the Covenant, are 
by no means identical with the States who concluded the 
Peace Treaty. There are contracting States which are not 
Members of the League and Members of the League which are 
not parties to the Peace Treaties. That these two groups should 
separate completely is not even excluded by the Covenant. 
The League might very well consist only of States which have 
not ratified the Treaties of Peace. If the Covenant should be 
separated from these Treaties, it would be completely impossible 
to refer in the Preamble to the contracting States. But, aside 
from this, the divergence between the Preamble and the:text 
of the Covenant can moreover lead to really paradoxical situa- 
tions. As the Preamble constitutes a common element of all 
the Covenant’s provisions, the formula ‘‘ The High Contracting 
Parties . . . agree . ** must be read in connection :with 
each of the provisions of the Covenant, thus, for example, with 
Article 12, paragraph 1 which gives the following combination : 
‘“The High Contracting Parties agree’’ that ‘‘ The Members 
of the League agree that . . .’’. Taken literally this is 
absurd. 

Thus the statute of the League of Nations is presented in 
the Preamble as if it had been concluded between the co- 
contracting States of the Treaties of Peace and, in the text of its 
Articles, as if it had been concluded by the Members of the Lea- 
gue. For that matter it is not correct to state that the Covenant 
had been created by a convention between the Members 
of the League. In reality it has been instituted by the States 
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which have ratified the Treaty of Versailles. All of these States. 
were not, nor did they become, Members of the League at the 
moment when the Treaty containing the statute of the League 
came into force. On the other hand, the Members which were 
not among.the contracting States of the Treaties of Peace have 
not ‘‘concluded’’ a treaty having the statute as object; 
they have not instituted the statute contractually ; they have 
simply adhered to a determined part of a treaty already 
concluded. In a figurative sense they have entered the League 
of Nations which was, already put into operation by the con- 
tracting States. This is the same as saying that they have 
submitted to a legal order instituted not by themselves but 
by the Parties to the Peace Treaties. 

In addition, the fact that numerous provisions of the statute 
are preceded by the words ‘‘ The Members of the League agree 
—Les Membres de la Société conviennent ’’ or-by some formula 
of the same kind, creates in certain provisions (as for example 
in Article 12, paragraph 4, and Article 15, paragraph 1) 
obscurities and double meanings of which mention will be 
made when these Articles are studied. 

All of the difficulties arise from the fact that, in the Preamble 
as well as in the text of the statute itself, the words ‘‘ The 
High Contracting Parties... . Agree’’ or ‘‘ The Members. 
of the League agree’’.and all the other similar formulae, are 
totally superfluous and from the point of view of the technique: 
of law, out of place in the statute. It is clear that the statute 
in its entirety as well as each of its provisions individually 
have been established according to the procedure for the elabo-- 
ration of treaties. There is therefore no reason for making 
this statement several times. This is the more true since it 
was, most inconsistently, not included in all the provisions. 
But, apart from this, the statement of the fact that a norm 
has been established according to the procedure laid down 
by the constitution should not appear in the text of the norm 
in question unless the constitution expressly requires that 
mention be made in the norm of the fact that it has been 
constitutionally established. The constitutions of modern 
States so prescribe when they stipulate that the laws must 
contain a reference to the decision of the Parliament, the 
approval of the head of the State, etc. This‘is what is called 


the promulgatory clause. But the constitution of the 
international community, ie., the rules concerning the creation 
of international law, especially the principles which govern 
the contractual establishment of norms (which is abbreviated 
in the phrase pacta sunt servanda), has no provision of this 
kind. The promulgatory clause of the Preamble, ‘‘The H.C.P. 
_ . . Agree to this Covenant—Les H.P.C.. . . Adoptent le 
présent Pacte ’*, as well as analogous expressions found in the 
text, can thus be abandoned without doing any damage to 
the statute of the League of Nations and even for its greater 
good. There is no reason why the dispositions to which these 
formulae form the introduction should not be worded so as to 
omit this appendix, void as it is of all material content.? 

Passing to the second element of the Preamble, there are 
on the one hand the ends of the League and on the other 
certain principles which must serve as the means of attaining 
these ends. This second element, as distinct from the first (the 
ascertainment that the Covenant is the content of an 
international treaty), does not consist in the statement of 
a fact. It has a normative character and its content is such 
that it might be legally binding. It cannot be seriously 
questioned that the definition of the ends of the League of 
Nations, expressed in these terms-—‘‘in order to promote 
international co-operation and to achieve international peace 
and security—pour développer la coopération entre les nations 
et pour leur garantir la paix et la streté—’’ constitutes a binding 
and essential legal element of the statute. The ends of the 
League of Nations determine the competence of the organs 
of the League (Assembly and Council) and mark the limits 
of the domain open to their activity, which have not yet 
been traced in the subsequent Articles of the statute. The 
latter, on the contrary, are based on the presumption that 
this delimitation has already been made, as is clearly 


1The same can be said of certain introductory phrases (which 
have mo, or at least no direct, promulgatory value) such as “ is 
hereby declared . . .—Tl est expressément déclaré que... .”’, 
which appears in Article 11, paragraph 1 or ‘' Jlest entendu”’ 
which is found in the French text of Article 15, paragraph 10, but 
which has mo counterpart in the English text. This will be 
discussed again when these articles are dealt with. : 
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demonstrated by the wording of Article 3, paragraph 3, and 
Article 4, paragraph 4: ‘' The Assembly (The Council) may 
deal. . , with any matter within the sphere of action of 
the League—L’Assemblée (Le Conseil) connait de toute ques- 
tion qui rentre dans la sphére d’activité de la Société. oi 

The four principles enunciated in the Preamble as the 
proper means of attaining the ends of the League of Nations 
certainly have a binding character in themselves. The fact 
that they appear in the Preamble offers no reason to conclude 
that the binding character is destroyed or diminished. But 
from the juridico-technical point of view these clauses are 
superfluous. Indeed in so far as they: are:not of a purely 
ideological nature they contain nothing which is not stated 
in more detail and more precisely in the subsequent articles 
already provided for. 

Therefore it can scarcely be admitted that the four prin- 
ciples enunciated in the Preamble can be useful as guiding 
lines for the interpretation of the statute. + 

If one wishes to keep in the Preamble only that which has 
legal value, it must be reduced to the following sentence : 


‘“‘ The purpose of the League «Le but de la Société des 
ef Nations is to promote Nations est. de développer la 
international co-operation and coopération entre les nations 
to achieve international peace et de leur garantir la paix et 
and security *’. la sfireté. » 


On September 30th, 1938, the Assembly‘of the League of 
Nations adopted a resolution for the admendment of the 
Preamble, of Articles 1, 4 and 5, and of the Annex to the 
Covenant. The Preamble is to read as follows :* 


“In order to promote « Alfendu que, pour déve- 
international co-operation and lopper {a coopération entre 
to achieve international peace les nations-et pour leur ga- 
and security rantir la paix et la sfreté, il 

importe 


1 On the arguments for this opinion cf. my: article: “Contri- 
bution a l’étude de la revision juridico-technique du Statut de la 
S.d.N.’, Revue Générale de Droit International Public, 1937, 
p-. 647 et seg. 


* A.1988, P., pp. 99, 143, 146. The amendments are printed in 
italics. 
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by the acceptance _daccepter certaines obliga- 
of obligations .. . tions 
This Covenant has _ beer Le present Pacte a élé adoplte 


adopted for the establishment pour instituer la Société des 
of the League of Nations.” Nations. » 


The purpose of this modification was obviously no longer to 
mention in the Preamble the words ‘‘ The High Contracting 
Parties. '’ This is why the sentence forming the Preamble 
was changed from the active to the passive voice. By 
using the passive voice the subject which performs the action 
in question need not be expressed. However, as the new text 
of the Preamble still refers to the creation of the norms forming 
the statute of the League of Nations—an element already 
shown to be entirely superfluous—the following question must 
be asked : By whom is the Covenant adopted? To this question 
there is but one reply, namely, by the States which have 
concluded the treaty of which the statute of the League of 
Nations forms an integral part. These are the States which 
the old text designated by the word ‘‘ The High Contracting 
Parties ’’. By deleting these words and by leaving the 
statement that the Covenant has been adopled, that is to say 
adopted by the Parties to the Peace Treaties, nothing was 
materially changed. The amended Preamble, like the old text, 
states, though less clearly, that the Pact is the work of the 
contracting parties of the Treaties of Peace. 

Consequently, the situation in which there is not one Covenant 
of the League of Nations but four because four Peace Treaties 
contain the statute of the League of Nations as their first 
part, remains unchanged. It is true that the draft amendment 
of September 30th, 1938, removes the difference between 
the French and English texts (‘‘Agree to this Covenant of the 
League of Nations—Adoptent le présent Pacte qui institue la 
Société des Nations *’), but unfortunately it does so in favour 
of the French text. Vhe words are changed a little. Tt is no 
longer ‘' quiinstitue ’’ but“ pour instituer ’’, ‘‘ for the establish- 
ment’. However, this modification makes no change in the 
fact that this phrase, as a part of the ‘Treaties of Peace which 
were put into effect alter the Treaty of Versailles, is in contra- 
diction with the legal reality. 


Article | 


1. The original Members 
of the League of Nations 
shall be those of the Signa- 
tories which are named in 
the Annex to this Covenant 
and also such of those other 
States named in the Annex 
as shall accede without 
reservation to this Covenant. 
Such accession shall he 
effected by a Declaration 
deposited with the Secretariat 
within two months of the 


coming into force of the 
Covenant. Notice thereof 
shall be sent to all other 


Members of the League. 


2. Any fully self-governing 
State, Dominion or Colony 
not named in the Annex may 
become a Member of the 
League if its admission is 
agreed to by two-thirds of 
the Assembly, provided that 
it shall give effective 
guarantees of its sincere inten- 
tion to observe its inter- 
national obligations, and shall 
accept such regulations as 
may be prescribed by the 
League in regard to its 
military, naval and air forces 
and armaments. 


3. Any Member of the 
League may, after two years’ 
notice of its intention so to 
do, withdraw from the League, 
provided that all its inter- 
national obligations and all 
its obligations under this 
Covenant shall have heen 
fulfilled at the time of its 
withdrawal. 


1, Sont Membres origi- 
naires de la Société des 
Nations, ceux des Signataires 
dont les noms figurent dans 
rAnnexe au present Pacte, 
ainsi que lea Etats, égale- 
ment nomimés dans PAnnexe, 
qui auront accédé au présent 
Pacte sans aucune réserve par 
une déclaration déposte au 
Secrétariat dans les deux mois 
de l’entrée en viguteur du 
Pacte et dont notification sera 
faite aux autres Membres de 
la Société. 


2. Tout Etat, Dominion 
ou Colonie gui se gouverne 
librement et qui n'est pas 
désigné dans l’Annexe, peut 
devenir Membre de la Société 
si son admission est prononcée 
par les deux tiers de l’'Assem- 
blée, pourvn qu’il donne des 

aranties effectives de son 

intention sincére d'‘observer 
ses engagements internatio- 
naux et qu'il accepte le régle- 
ment établi par la Société en 
ce qui concerne ses forces et 
ses armements  militaires, 
navals et aéricns. 


3. Tout Membre de la 
Société peut, apres un préavis 
de deux ans, se retirer de la 
Société, a la condition d’avoir 
rempli & ce moment toutes 
ses obligations internationales 

compris celles du présent 

acte. 


The distinction made in paragraph 1 of this Article between 
the “ original’’ and other Members has been expressed in 
terms which lend themselves to several interpretations. 
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It is not said that the States which, according to paragraph 
j, become automatically (or ex lege) original Members of 
the League must have ratified the Treaty of Peace. In fact, 
in the first group of States enumerated in the Annex under the 
heading ‘’ Signatories of the Treaty of Peace’? may be found 
the names of States which have “‘ signed’’ but which have 
not ratified the Treaty, namely, the United States of America, 
Ecuador and Hedjaz. If the word “‘ Signatory’? used in 
Article 1, paragraph i, in conformity with its Lechaica] mea- 
ning, like the same word in the Annex, designates the States 
whose plenipotentiaries have signed the text of the Treaty 
without regard to whether they have ratified it, one must 
consider that the Signatories enumerated in the Annex which 
have not ratified the Treaty, notably the United States of 
America, have become Members of the League from the instant 
when the Treaty of Versailles came into force. (The same would 
be true for China which is named in the Annex as a signatory 
State and which has ratified, not the Treaty of Versailles, but 
the Treaty of St. Germain which came into force later). 
According to the literal interpretation of Article 1, paragraph 1, 
the Treaty of Versailles, because of this provision, would 
constitute a treaty for the benefit, and to the detriment, of 
third States. In such a case the third States would be those 
which neither concluded nor adhered to the Treaty. From the 
point of view of general international law this provision must 
be considered as invalid. 

It is to be presumed that this interpretation of Article 1, 
paragraph 1, does not correspond to the intentions of the 
authors of the statute. It is probable that the word ‘‘ Signa- 
tories’ has not been used in its technical sense and that one 
wished to make it a synonym of the ‘‘ Contracting Parties ’’ 
of the Preamble. Or if the ‘‘ Signatories ’’ were spoken of, 
it is certainly on the assumption that they had also ratified 
the Treaty, it being presumed that the “‘ Signatories ’’ would 
effectively do so as a matter of course, This is why the necessity 
of ratification was not expressly mentioned. Since a ratification 
considered as certain was presumed, the declaration of will, 
signifying an act of accession to the League of Nations, was 
also considered as obtained. A declaration of accession distinct 
from the ratification of the treaty was not required of States 
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called ‘‘ Signatory ’’ whereas on the contrary such a declaration 
was asked of the “‘ original’? Members of the second group, 
“the States invited to accede to the Covenant ’’. 

The distinction between original Members and others, which 
was formulated in such a technically bad way, is hardly in 
conformity with the principle of equality of States which alone 
corresponds to the leading idea of the League of Nations. 
On the contrary, it originates in a discrimination against the 
vanquished Central ‘Powers. If the Statute of the League of 
Nations and the Treaties of Peace should be separated}, this 
distinction must disappear. This act would not give rise to 
any difficulty because the entirety of Article 1, paragraph 1, 
which contains this debatable distinction, has become super- 
fluous from the technical point of view. 

This becomes quite apparent as far as the provision relative 
to the entry into the League of the ‘‘ States invited to accede 
to the Covenant ”’ is concerned. A term of two months during 
which time the unilateral declaration of accession had to be 
deposited with the Secretariat was fixed. This term has long 
expired. For that matter all of the States invited have used 
the possibility offered to them so that there would no longer 
be an opportunity of applying this provision in the future. 
The provision relative to ‘‘ Signatories’’ cannot be applied any 
longer either. The deletion of paragraph 1 would only have 
an important political consequence in one case, namely, that 
the United States would be deprived of the possibility of 
becoming a Member of the League by ratifying one of the 
Treaties of Peace. 

That the United States should ratify one of the Treaties 
of Peace seems quite out of the question. In the first place 
it is doubtful that it would be legally admissible to ratify a 
treaty so long after its signature and entry into force. Moreover, 
there would be-no point in ratifying a treaty of which a large 
number of provisions have in fact already ceased to be in force. 
Finally, the United States has concluded separate Treaties of 
Peace with the Central Powers (with Germany on August 15th, 
1921, with Austria on August 24th, 1921, and with Hungary 
on August 29th, 1921). 


1 See infra, pp. 38-39. 
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After it. can no longer ratify one of the Treaties of Peace, a 
Signatory designated in the Annex loses all legal possibility of 
becoming Member of the League—at least if the words of 
Article 1 can be believed. Actually the two ways indicated by 
the statute are closed to it. The second procedure, entry into 
the League by unilateral declaration is reserved to the States 
enumerated in the list of *‘ Slates invited to accede to the 
Covenant’’. Besides, it is closely connected with the obser- 
vation of a Jong expired term. On the other hand, the statute 
does not envisage a third possibility of acceding to the League 
by a unilateral declaration of will, not even in the case of the 
U.S.A. + Thus from a legal point of view the latter would not 
gain any advantage from the maintenance of the distinction 
between original and other Members, 

If it must be conceded that the simple signature of one of the 
Peace Treaties without subsequent ratification is not sufficient 
for a State to become a Member of:the League, and if, moreover, 
it must be concluded that the relative provision of Article 1 
has no value when interpreted in a contrary sense, there remains 
for the signatory State (designated in the Annex) which has 
not ratified but one possibility of becoming a Member of the 
League, namely, to have recourse to the procedure of para- 
graph 2. But here an obstacle is encountered, for the procedure 
of paragraph 2 ts only open to a State which is ‘“‘ not named 
in the Annex’’. Thus the procedure is closed to a State whose 
name stands in the Annex among the ‘ Signatories of the 
Treaty of Peace’’. This is one of the most paradoxical results 
of that teclinically so defective drafting of Article 1. This is 
all the more true because the words ‘‘ not named in the Annex ’”’ 
which one finds in Article 1, paragraph 2, also prohibit the 
signatory States enumerated in the Annex, which have ratified 
a Treaty of Peace and which have become Members of the 
League and then withdrawn, from re-entering. Paragraph 1 
would not allow a State in this situation to become a Member 
of the League by unilateral declaration, and the procedure of 
paragraph 2 is not applicable since the State is named in the 
Annex. It is the height of the paradox that Germany, since, 


} The procedure observed in the case of the entry of Ecuador 
(O. J., 1934, pp. 1468 ef seq.) was illegal. 
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though a Signatory, it is not named in the Annex, can re-enter 
the League simply by the application of paragraph 2, while 
this is not possible for Japan because it is a Signatory State 
designated in the Annex! It is superfluous to seek to prove 
that the authors wanted any of these grotesque consequences 
of bad drafting. A revision here is imperative. 

According to paragraph 2, the collectivity which will be 
admitted to the League must be “‘ fully self-governing ’’. 
The French formula “‘ qui se gouverne librement’’ is by no 
means the same as the corresponding English expression. 
It would be desirable to adapt the French to the English text 
which is more precise. 

According to paragraph 2, one requires of:a State requesting 
admission ‘‘ that it shall give effective guarantees of its sincere 
intention to observe its international obligations, and shall 
accept such regulations as may be prescribed by the League 
in regard to its military, naval and air forces and armaments 
—qu'il donne des guaranties effectives de son intention sincére 
d’observer ses engagements internationaux :et qu’il accepte le 
réglement établi par la Société en ce cjui concerne ses forces 
et ses armements militaires, navals et aériens ’’. The ‘‘ original ”’ 
Members do not have to satisfy such requirements. This diffe- 
rentiation is scarcely conciliable with the principle of the 
equality of Members of the League. The provisions were 
inspired above all by the distrust which the authors of the 
Statutes had with regard to the vanquished Central Powers. 
They were born of the mentality created by the World War, 
in the atmosphere of the Peace Conference of 1919, Here is 
the first reason which requires their elimination from the text 
of the statute. For that matter they have no practical value. 
No effective guarantees of a “‘ sincere intention to observe its 
international obligations ’’ exist, and if it is really possible to 
regulate the armaments of the Members, Article 8 is sufficient. 
As it is the Assembly which, by the majority of two thirds 
necessary for admission, must decide in concrefo whether the 
two conditions of admission are fulfilled, it can refuse to admit 
the candidate not only because it has not fulfilled these con- 
ditions but also for any reason whatsoever, even if these two 
conditions are not expressly stipulated. This prescription would 
only have a meaning from a technical point of view if it were 


possible to refuse admission ynly where the candidate does not 
{fulfill the two conditions‘ and if an impartial bedy should 
review the bien fondé of the League Assembly’s decision. 

As this is not the case and as such regulation would scarcely 
be feasible (would recourse from the refusal of the Assembly 
to the Permanent Court of International Justice be opened to 
the candidate 7), from a technical point of view it is useless 
to maintain the provision in question. Its removal would not 
materially change the law now in force. 

In conformity with what has been said in regard to para- 
graph 1, the words “‘ not named in the Annex—et qui n’est 
pas désigné dans ]’Annexe"’, just as the Annex itself, should 
be eliminated from the revised text. 

The present paragraph 3 does not call for any criticism 
from a juridico-technical point of view. 

In conclusion, Article 1 should be drafted as follows : 


1. Tout Etat, Dominion ou 


1. Auy fully sell-governing 
Colonie jouissant de l’autono- 


State, Dominion or Colony 


may become a Member of 
the League if its acmission 
is agreed to by two-thirds of 
the Assembly. 


2. The present paragraph 3. 


3. The United States of 
America may accede to the 
League of Nations by a 
declaration deposited with the 
Secretariat in which it 
announces that it will be 
bound by the present Statute. 


According to the Assembly 


mie compléte peut’ devenir 
Membre de la Société, si son 
admission est prononcée par 
les deux tiers de I'Assembiée. 


2. Paragraphe 3. actuel. 


3. Les Etats-Unis d’Amé- 
rigue peuvent accéder 4 la 
Société des Nations par une 
déclaration a déposer au 
Secrétariat dans laquelle ils 
annoncent qu’ils se soumet- 
tent au présent Statut. 


resolution of September 30th, 


1938, Article 1, paragraph 1, and Part I of the Annex should 
be struck out. In paragraph 2, the words “‘ not named in the 
Annex—qui n’est pas désigné dans1l’Annexe’”’ should be replaced 
by the words: ‘‘ not being a Member of the League of Nations— 
qui ne fait pas partie de la Société des Nations. ’’ ? These words 


1 This is nol the case because one cannot speak of the “ right ” 
to be admilted to the League. Paragraph 2 simply states : 
“* any . State . . . may become a Member . . . —- tout 
Etat peuf devenir Membre . . .” 


* Cf. A.1938, P., pp. 99, 143-144, 146. 


are entirely superfluous because only a State which is not a 
Member of the League of Nations can become a Member. A 
provision concerning the entry into the League of Nations 
by its very nature can only be applied to States which are not 
Members, 

Article 2 


The action of the League L’action de la Société, telle 
under this Covenant shalt qu'elle est définie dans.- le 
be effected through the ‘présent Pacte, s’exerce par 
instrumentality of an As- une Assemblée et par mn 
sembly and of a Council, with Consei] assistés d'un Secré- 
a permanent Secretariat. tariat permanent. 


A much too elaborate text was given to this Article which 
simply indicates the principal organs of the League (‘‘ The 
action of the League shall be effected through . . .—L’action 
de la Société s’exerce par . . .’’). This idea is contained in 
the notion of ‘‘ organ’’. It would thus suffice to say ‘* The 
organs of the League are . . .—lLes organes de la Société 
sont . » 

In order to define more closely ‘‘ the action of the League ’’, 
Article 2 adds the words “‘ under this Covenant—telle qu’elle 
est définie dans le présent Pacte.’’ This is a formula which 
may easily be misconstrued. An interpreter might consider 
that the action envisaged is limited to the functions provided 
for by Articles 1 to 26 of the Statute. But the action of the 
League is not confined to the missions mentioned in the 
Articles of the statute. Other parts of the Treaties of Peace 
and other treaties anticipate ‘‘ actions’’ of the League, and 
these functions are likewise exercised by the Council, the 
Assembly and the Secretariat. It is only if it is considered 
that ‘‘ the action of the League under this Covenant . . .” 
extends to the entire domain of activity outlined in the Preamble 
that these words assume their correct meaning. But they 
really are superfluous. From the very fact that the Assembly, 
the Council and the Secretariat are organs of the League of 
Nations it follows that they must and can only exercise the 
functions of the League. 

Finally, it is worth while to point out that the enumeration 
of the organs of the League, contained in Article 2, is incomplete. 
It does not even contain all the organs established by the 


Covenant itself. To this list must be added the Permanent 
Comniissions anticipated in Articles 9 and 22 and the Per- 
manent Court of International Justice, not to speak of the 
{International Labour Organisation which, though not men- 
tioned expressly in the statute, was nevertheless established 
as an organ of the League by the provisions of Part XIII of 


the Treaty of Versailles. 


In conclusion, Article 2 ought to be drafted as follows : 


The principal organs of the 
League are the Assembly and 
the Council. They. shall be 
assisted by a permanent 
Secretariat. 


Les organes principaux de 
la Société sont I'Assemblée et 
le Conseil ; un Secrétariat 
permanent leur est adjoint. 


Article 3 


1. The Assembly shall 
consist of Representatives of 
the Memhers of the League. 


2. The Assembly shall meet 
at stated intervals and from 
time to time as occasion 
may Tequire at the Seat of the 
League or at such other place 
as may be decided upon. 


3. The Assembly may deal 
at its meelings with any 
matter withia the sphere of 
action of the League or 
affecting the peace of the 
world. 


4. At mectings of the 
Assembly, each Member of the 
League shall have one vote, 
and may have net more than 
three Representatives. 


1. L’Assemblée se compose 
de Représentants des Membres 
de la Société. 


2. Elle se réunit a des 
époques fixées et a tout 
autre. moment, si les cir- 
constances le demandent, au 
sitge de la Société ou en tel 
autre lieu qui pourra étre 
désigné. 

3. L’Assemblée connait de 
toute question qui rentre dans 
la sphere d’activité de la 
Société ou qui affecte la paix 
du monde. 


4. Chaque Membre de la 
Société ne peut compter plus 
de trois Représentants dans 
PAssemblée et ne dispose que 
d'une voix. 


With respect to the language of this Article three remarks 
must be made at once. Paragraph 3 of the English text contains 


ee 


the words “‘ at its meetings 
the French version. 


os 


which find no counterpart in 
Indeed, they are superfluous. 
Assembly cannot act outside of its 


The 
The same 


oe 


meetings ”’ 


can be said of Article 4, paragraph 4, which is similarly drafted. 
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On the other hand the French text of these two provisions 
differs though the content must obviously be the same. In 
the former (Article 3, paragraph 3) it reads ‘‘ qui affecte la 
paix ’’, while in the latter (Article 4, paragraph 4) the phrase 
is ‘‘affectant la paix’’. Such variations should be avoided 
when two norms have to have the same meaning. 

Moreover, the competence of the Assembly is defined in 
the following terms : ‘‘ any matter within the sphere of action 
of the League or affecting the peace of the world—toute question 
qui rentre dans la sphére d’activité de la Société ou qui affecte 
la paix du monde.’’. The words “‘ affecting the peace of the 
world—qui affecte la paix du monde’’, as weil as the corres- 
ponding phrases of Article 4, paragraph 4, with regard to the 
competence of the Council, are uunecessary. For the Preamble 
defines the ends, in other words the field of activity of the 
League of Nations, as follows: ‘‘to promote international 
co-operation and to achieve international peace and security 
—pour développer la coopération entre les nations et pour 
leur garantir la paix et la sireté’’. Consequently a question 
“‘ affecting the peace of the world ’’ obviously comes into the 
‘“sphere of action of the League—sphére d’activité de la 
Société ’’. This ‘‘ sphere of action’’ of the League is not defined 
in general terms except by a provision of the Preamble upon 
which Article 3, paragraph 3, and Article 4, paragraph 4, are 
obviously based.4 That the Council and the Assembly are 
competent to treat questions affecting the peace of the world 
is good reason for such questions coming into the sphere of 
activity of the League. Thus it is not correct to speak of “‘ any 
matter within the sphere of action of the League or affecting 
the peace of the world ’’. 

Similarly the provision of Article 3, paragraph 3, (and of 
Article 4, paragraph 4) according to which the Assembly (or 
the Council) ‘‘ may deal . . . with any matter within the 
sphere of action of the League . . .’’ is also superfluous. 
As we have already seen, the very notion of organ implies that 
the organs of a community must accomplish those missions, 
and no other, entrusted to it by that community. 


1 Cf. discussion of the Preamble, supra, pp. 25 ef seq, 
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If the competence of the community is determined (as is 
the case in the Preamble of the statute of the League), the 
competence of its organs can only be defined by an allotment 
of the global competence of the community. The phraseology 
of Article 2 which provides that the action of the League is to 
be accomplished through an Assembly and a Council ‘‘ with 
a permanent Secretariat—assistés d’un Secrétariat perma- 
nent, ’’ suggests that the true functions of the League must be 
exercised by the Assembly and the Council and that the Secre- 
tariat is only an auxiliary organ for assisting them. The same 
conclusion derives from the fact that only the Assembly 
(Article 3, paragraph 3) and the Council (Article 4, paragraph 4) 
are to deal with the questions falling within the competence 
of the League, while the Secretariat is entrusted with no such 
mission. However, the component elements of the League’s 
competence were not divided between the Assembly and the 
Council. The provisions of Article 3, paragraph 3, and Article 4, 
paragraph 4, which fix the powers of the Assembly and the 
Council, institute a concurrent competence of the two bodies 
in all matters concerning the action of the League. This 
concurrent competence resulted in the first instance from the 
fact that the global competence of the League was not appor- 
tioned between these two organs. The fact that Article 2 
makes the Secretariat an auxiliary organ without material 
competence of its own and that the League’s competence is not 
apportioned between the Assembly and the Council makes it 
superfluous to provide that the domain of competence of both 
organs is coincident with the sphere of action of the League. 

Moreover, it is not at all accurate to say that the Assembly 
and Council are competent for all questions entering the 
sphere of activity of the League, for there are matters which 
enter the League’s sphere of activity but which, in virtue of 
perfectly clear provisions, fall within the exclusive competence 
of the Council or of the Assembly. There are other questions 
coming within the joint competence of the two bodies which 
must collaborate in their examination. Thus, contrary to the 
apparent meaning of the two paragraphs in question, the 
concurrent competence of the Assembly and the Council is by 
no means the only method of organizing the action of the organs 
of the League. It is only when the examination of a question 
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is not expressly attributed to the Council, to the Assembly, 
or to both of them acting in collaboration, that both the Council 
and the Assembly, individually and concurrently, have power 
to intervene. In consequence, from a technical point of view 
the provisions of Article 3, paragraph 3, and of Article 4, 
paragraph 4, may be criticised from several angles. 

If the constitution of a community of law confers on two 
organs concurrent competence it creates the possibility of 
double legislation, or, in the case of organs for the application 
of law, of double decision, since the same question might be 
considered by both organs and settled in different ways. This 
is an organizational defect of the first magnitude. It is not 
possible automatically to solve the conflict which might arise 
from the resultant contradictory individual or general norms 
by applying the principle of fex posterior, that is to say by 
considering that the norm proclaimed by one of the organs is 
abrogated by a subsequent decision of the other. The principle 
of lew posterior can only be considered as implicitly recognized 
by a particular legal order in the case of successive norms 
laid down by the same organ. If this principle is not recognized, 
the conflict between the contradiclory norms is insoluble. 
But even if the positive law explicitly makes the principle of 
lex posterior applicable to a case resulting from the concurrent 
competence of two organs, orif the principle can be implied 
because it corresponds to the intentions of the legislator, it 
leads to a quite unsatisfactory regressus ad infinitum. By a later 
decision one of the organs can always invalidate that of the 
other, which itself has had the effect of abrogating the rules 
which the first organ had prescribed. 

This is precisely the legal situation of the Assembly and 
the Council ‘with regard to all matters which do not fall 
within the exclusive or common competence of the two organs 
but within their concurrent competence. Insoluble conflicts 
between the Assembly and the Council can arise. It might 
happen that the two organs would persist in nullifying each 
other’s decisions. In practice, this risk is limited, though not 
excluded, by the fact that all the members of the Council are 
concurrently members of the Assembly and that it is not, 
therefore, a question of two entirely distinct organs. Moreover, 
the decisions of these two organs must normally be unanimous. 
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One of the most elementary postulates of the technique of legal 
organization states that when establishing the concurrent com- 
petence of two organs care is to be taken to prevent duplication 
of rules or decisions. The concurrent competence can only be 
potential, never actual. Actual duplication can be prevented 
by stipulating that once either organ has exercised its right 
to act on any question entering into the field of the concurrent 
competence, intervention by the other is precluded. This is 
the principle of prevention. It can be made applicable either 
when a matter is laid before one of the organs—i. e., at the 
beginning of the procedure—or when the individual or general 
norm which the organ was called upon to determine has been 
proclaimed or the decision has been rendered—i. e., at the 
end of the procedure. Technically speaking the first alternative 
is certainly the better. 

It is in accordance with the present practice of the League 
of Nations, or at least with the most wide-spread opinion within 
the circles of the League, to say that the principle of prevention 
must control the attitude of the Assembly and of the Council 
towards questions within their concurrent competence. 
But at the time of a technical revision of the statute it.would be 
appropriate to ensure the application of this principle by a 
constitutional provision. At the same time it would be a 
good thing to solve the purely technical problem formed by the 
conflict in competence between these two organs. For such a 
conflict, arising when two different organs both try to make 
rules for or to decide a question belonging to the exclusive 
competence of one of them, can always appear when the com- 
petence of a legal community is spread among two or 
several organs. As has been indicated, to a certain degree 
such is the case with the Assembly and the Council. In case 
one of the organs lays down rules and takes decisions without 
having the proper competence, the irregular act must necessa- 
rily be nullified. From a technical point of view another organ 
of the League, the Permanent Court of International Justice, 
would be the proper one to decide a conflict of competence or 
to annul an irregular decision. But in virtue of Article 14 of 
the Statute of the League and of Article 65 of the Statute of 
the Court, the latter is only enabled to give the League 
““ advisory opinions ’’ which have no legally binding character 


4 


for the League. In order to give the Court power authoritatively 
to decide conflicts of competence and to cleclare the decisions. 
of the Assembly or the Council null and void, the statute of 
the League of Nations would have to be amended. The Members. 
and the organs of the League could be bound by a provision 
of the statute to regard as binding the opinions handed down 
by the Court. Indeed since these ‘‘ opinions’’ of the Court 
become binding only for the League of Nations, that is to say 
for the organs and Members of the League, it suffices to insert 
a provision to this effect in the statute. 

As is well known, the Assembly and the Council do not have: 
only the powers and duties which are given to them by the 
statute. The Treaties of Peace, in the parts not containing the 
text of the statute, entrust numerous tasks to the League. 
Other treaties do the same. In the case of the Treaty of 
Versailles, the first Treaty containing the statute of the League 
to come into force (January 10th, 1920) and in consequence 
the Treaty by which the League was instituted, it is of little 
importance from the legal point of view whether a provision 
conferring competence upon the League stands in its first part, 
that is to say in the statute of the League, or in any other part. 
The distribution of these provisions in the text of the treaty 
has no special significance, legally at least. It is quite a different 
matter in the case of stmilar provisions appearing in the other 
Peace Treaties (which came into force after the League was 
constituted), outside of the part containing the statute, or in 
a treaty not containing the statute. Any addition to the func- 
tions of the organs of the League, as determined by the Articles 
of the statute, contitutes, strictly speaking, an amendment to 
this statute and cannot be made without employing the 
procedure of Article 26, even if the function falls within the 
League’s sphere of action as defined in the Preamble. In truth 
the Council or the Assembly really have the necessary compe- 
tence for exercising such a function even though it is not 
expressly prescribed in an Article of the statute. But they 
are not authorized to accept such a function in the name of the 
League in a way which would legally bind the latter with 
respect to another subject. That is to say they may not conclude 
a treaty binding the League to exercise a particular function. 
For the organs of the League really to have been able to accept 
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such functions by a simple. decision taken by themselves, 
(as is done in practice), the Statute would have had to contain 
a provision authorizing the Assembly and the Council to accept 
the missions entrusted to the League by treaties or other legal 


acts. 


In conclusion it might be appropriate to delete paragraph 3 
of Article 3 (and paragraph 4 of Article 4) and to regulate the 
relations between the competence of the Assembly and the 
Council in a special Article which we will call Article 4 bis.2 

Article 3 would be as follows : 


J. Unchanged. 1. Inchangé. 

2. Unchanged. 2. Inchangé. 

3. Deleted. 3. Supprimé. 

4, Unchanged. 4. Inchangé. 
Article 4 


1. The Council shall consist 
of Representatives of the 
Principal Allied and Asso- 
ciated Powers, together with 
Representatives of four other 
Members of the League. These 
four Members of the League 
shall be selected by the 
Assembly from time to time 
in its discretion. Until the 
appointment of the Represent- 
atives of the four Members 
of the League first selected 
by the Assembly, Represent- 
atives of Belgium, Brazil, 
Spain and Greece shall be 
members of the Council. 


2. With the approval of the 
majority of the Assembly, the 
Council] may name additional 
Members of the League whose 
Representatives shall always 
be members of the Council ; 
the Council with like approval 
may increase the number of 





1 See infra, pp. 55-56. 


1. Le Conseil se compose de 
Représentants des Principales 
Puissances alliées et associées, 
ainsi que de Représentants 
de quatre autres Membres de 
la Société. Ces quatre autres 
Membres de la Société sent 
désignés librement par I'As- 
semblée et aux époques quwil 
lui plaft de choisir, Jusqu'a 
la premiére désignation par 
l’Assemblée, les Représentants 
de la Belgique, du Brésil, de 
l’Espagne et de la Gréce sont 
membres du Conseil. 


2. Avec l’approbation de la 
majorité de l’Assemblée, le 
Conseil peut désigner d’autres 
Membres de la Société dont la 
représentation sera désormais 
permanente au Conseil. Il 
peut, avec la méme approba- 
tion, augmenter le nombre des 


at Aol 


Members of the League to 
be selected by the Assembly 


for representation on the 
Council. 
2bis, The Assembly shail 


jix by a two-thirds majority 
the rules dealing with the 
election of the  non-per- 
manent members of the 
Council, and particularly such 
regulations as relate to their 
term of office and the condi- 
tions of re-eligibility. 


3. The Council shall meet 
from time to time as occasion 
may require, and at least 
once a year, at the Seat of 
the League, or at such other 
place as may be decided 
upon. 


4. The Council may deal 
at its meetings with any 
matter within the sphere of 
action of the League or 
affecting the peace of the 
world. 


5. Any Member of the 
League not represented on 
the Council shatl be invited 
to send a Representative to 
sit as a member at any 
meeting of the Council during 
the consideration of matters 
specially affecting the interests 
of that Member of the League. 


6. At meetings of the 
Council, each Member of the 
League represented on the 
Council shall have one vote, 
and may have not more than 
one Representative. 


Membres de la Société qui 
seront choisis par l’Assemblée 
pour étre représentés au 
Conseil. 


2bis. L’ Asseinblée fixe, 4 la 
majorité des deux tiers, les 
régles concernant les élections 
des membres non permanents 
du Conseil et, en particulier, 
celles concernant la durée de 
leur mandat et les conditions 
de rééligibilité. 


3. Le Conseil se réunit 
quand les circonstances le 
demandent, et au moins une 
fois par an, au si¢ge de la 
Société ou en tel autre lieu 
qui pourra étre désigné. 


4. Le Conseil connait de 
toute question rentrant dans 
la sphére d’activité de la 
Société ou affectant la paix 
du monde. 


5. Tout Membre de la 
Société qui n’est pas repré- 
senté au Conseil est invité 4 
y envoyer siéger un Repré- 
sentant lorsqu’une question 
qui Vintéresse particuliére- 
ment est portée devant le 
Conseil. 


6. Chaque Membre de la 
Société représenté au Conseil 
ne dispose que d’une voix et. 
n’a qu’un Représentant. 


If paragraph 1 of this Article is to be believed, the United 
States of America, although it failed to ratify any of the Treaties 
of Peace and did not become a Member of the League, and Japan, 
although it withdrew from the League, are permanent members 
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of the Council, for, in order to define the original permanent 
members of the Council, paragraph 1 speaks of the ‘‘ Principal 
Allied and Associated Powers—Principales Puissances alliées 
et associées ’’. These terms cover the United States and Japan 
whether or not they are Members of the League. 

That a State not_a Member of the League should be on the 
Council with the same rights as the other members of that 
body is by no means precluded a priori. The statute itself 
forsees such a possibility when in Article 17 it provides that a 
non-member State shall be invited to accept the provisions of 
the statute with regard to the settlement of disputes. Moreover 
paragraph 3 of Article 5 provides that “‘ the first meeting of the 
Assembly and the first meeting of the Council shall be 
summoned by the President of the United States of America ”’ 
This was done although the United States was not a Member 
of the League. 

However, a literal interpretation of paragraph 1 certainly 
does not correspond to the intentions of the authors of the 
statute. They assumed as a fact that Jall the ‘‘ Principal 
Powers’ would ratify the Treaty of Versailles at least and 
would thereby become Members of the League. They did not 
think at all of the case where one of these States, after having 
ratified the Treaty, would withdraw from the League. They 
therefore refrained from stipulation that only Members of the 
League could be represented on the Council. 

The formula “‘ Principal Allied and Associated Powers ’’, 
which can only be employed when one talks of the World 
War, should be eliminated from paragraph 1 of Article 4 when 
the statute is revised. This will be all the more necessary 
if the statute of the League is to be separated not only tech- 
nically but morally from the Treaties of Peace. 

In drafting the new formula one has the choice between 
different methods. Instead of the words “ Principal Allied 
and Associated Powers ’’ one might name those States formerly 
designated by this title which are represented on the Council 
at present and which are now Members of the League, namely, 
Great Britain and France. This system would have the disad- 
vantage of reemphasizing very clearly the privileged situation 
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of the victor States. Moreover, it would have the effect of 
conferring on these two States, and on them alone, the advantage 
of being able to withdraw from the League and then to re-enter 
it with the automatic status of permanent members of the 
Council. This would unjustifiably place at’ a disadvantage 
those of the permanent members of the Council which withdrew 
from the League before the statute was amended. Such a 
consequence might be avoided by indicating by name in this 
paragraph, in conformity with the meaning of the present 
text, all the States which were formerly the Principal Allied 
and Associated Powers. If at the same time it were stated 
that only Members of the League could be represented on the 
Council, it would not be possible to pretend that, according to 
a literal interpretation of paragraph 1, the United States and 
Japan or some other member of the Council which had with- 
drawn from the League are still members of the Council. 
But even this wording—in fact especially this one—would 
perpetuate the memory of the original privileges of the victor- 
ious powers. The solution most suitable to the present situation 
would be to substitute the notion of the “‘ Great Powers ”’ 
for that of the Principal Allied and Associated Powers since, 
on the basis of paragraph 2, Germany, which subsequently 
withdrew from the League, and Soviet Russia, have entered 
the Council as permanent members. That a Great Power, 
Member of the League, must likewise be a member of the 
Council is unavoidable under present day conditions and 
confirmed by the practice of the League. It would result from 
this plan that the Great Powers would preserve the privilege 
of a permanent seat on the Council even in the case of with- 
drawal and subsequent re-entry into the League. 

Since the question as to whether or not a State has the rank 
of a Great Power can bea debatable one, a provision is necessary 
which would render the solution of such a conflict possible, 
should it arise at the entry of a State into the League of Nations, 
For those States already permanent members of the Council 
such a question does not arise. A majority vote of the Council 
is best suited for a decision of the question. 

Since paragraph 1 fixes at four the number of temporary 
members of the Council to be elected by the Assembly and 
since paragraph 2 only allows the Council to increase this 


number (with the approval of the majority of the Assembly) 
and not to decrease it, the number four represents a minimum 
which can be lowered only by changing the statute in accor- 
dance with the procedure of Article 26. Consequently in a 
merely technical revision of the statute the number four need not 
be changed. There is no use in removing it unless one wishes to 
authorize the Council (in co-operation with the Assembly) 
to deférmine, and not only fo increase, the number of its 
members. 

It is superfluous to say in the second sentence of paragraph 1 
that the Assembly will select these Members “‘ in its discretion 
—librement’’. Even if that were not specified, the choice of 
the non-permanent members of the Council by the Assembly 
would necessarily be discretionary as long as it was not limited 
by the statute. In addition this expression incurs the risks of 
giving rise to erroneous interpretations. One might conclude 
--and one has not failed to do so—that the Assembly must 
not lay down any rules for the election of the non-permanent 
Council members if the choice is to be ‘‘in its discretion ’’. 
This conception, however, is a false one if only because the 
Assembly can modify such rules any time at its discretion. 
If, nevertheless, this is the meaning of the phrase ‘‘in its 
discretion—librement’’’ is must be recognized that it was 
altered by the insertion of paragraph 2 bis into Article 4. 
This furnishes an additional reason for deleting these words 
Nin passing it might be pointed out that the English text does 
not entirely correspond to the French version and that the 
words “‘ in its discretion ’’ are less criticizable than the French 
“‘Jibrement ’’ but just as superfluous, 

The same can be said of the words ‘‘ from time to time—aux 
époques qu’il lui plait de choisir’’. They signify only that the 
statute does not provide for the date of the elections. Had the 
statute been silent on the point, the effect would have been 
the same. 

The last sentence of paragraph 1, having ceased to be appli- 
cable, can be struck out. 

In paragraph 5 the words “‘ asa member ”’ were not translated 
in the French text. These words are important. In their 
absence it is not at all clear from the French text that the 
Member of the League whose interests might be specially 
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affected by a decision of the Council receives not only a seat 


at the Council table but also a right to vote. 


In short it 


enjoys the same position as a member of the Council. For that 
matter it would be well to express this idea more clearly than 


do either of the texts. 


Article 4 ought to be worded as follows : 


1. Member States having 
the rank of Great Powers shall 
be permanent members of 
the Council. If in a particular 
case the fulfilment of this 
condition is contested by any 
member of the Council, the 
latter shall decide the question 
by majority vote. 


2. With the approval of the 
majority of the Assembly, 
the Council may name 
additional permanent mem- 
bers of the Council. 


3. At least four members 
of the Council shall be elected 
by the Assembly for a fixed 
term. With the approval of 
the majority of the Assembly, 
the Council can increase the 
number of the temporary 
members. 


1. Les Membres de la Société 
des Nations qui ont le rang de 
Grandes Puissances sont 
membres permanents du Con- 
seil. Si un membre du Conseil 
estime que cette condition 
n'est pas remplie dans un cas 
concret, la question est déci- 
dée par Je Conseil) A la majorité 
des voix. 


2. Le Conseil peut, avec 
l’approbation de la majorité 
de JAsscemblée, désigner 
d’autres membres permanents 
du Conseil. 


3. Au moins quatre 
membres du Conseil doivent 
étre désignés par l]’Assemblée 
pour une période déterminée. 
Le Conseil peut, avec l’appro- 
bation de la majorité de 
VAssemblée, augmenter le 
nombre des membres tempo- 
raires. 


Eventually : 


3. Non-permanent members 
of the Council shall be chosen 
by the Assembly only for a 
fixed term. Their number 
shall be determined by the 
Council with the approval 
of the majority of the 
Assembly. 


4. The present paragraph 
abis. 


5. The present paragraph 3. 


3. Des membres temporaires 
du Conseil sont désignés par 
l’Assemblée pour une période 
déterminée. Leur nombre est 
4a déterminer par le Conseil 
avec l’approbation de la ma- 
jorité de l’Assemblée. 


4. Le présent paragraphe 
2bis. 


5. Le présent paragraphe 3. 


“Council 


ee Sad 
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6. The present paragraph 5. 


' 7, The present paragraph 6. 


6. Le présent paragraph 5 


(Insérer entre «siéger» et 
«un» les mots « comme 
membre »). 


7. Le présent paragraphe 6. 


According to the resolution of the Assembly (September 30th, 
1938), paragraphs 1 and 2 of Article 4 shall read as follows :1 


1. The Council] shall consist 
of Members of the League of 
Nations entitled fo a permanent 
seat on the Council, * and of 
other Members entitled to a 
temporary seat thereon. The 
latter shall be selected by 
the Assembly from time to 
time in its discretion. 


* (The Members of the 
League entitled to a perma- 
nent seat on the Council on 
September 30th, 1938, were 
the United Kingdom of Great 
Britain and Northern Ireland, 
France, Italy and the Union 


‘of Soviet Socialist Republics.) 


2. In addition to the 
Members of the League that 
have a permanent seal, the 
may, with the 
approval of the majority of 
the Assembly, name addi- 
tional Members of the League 
whose Representatives shall 
always be members of the 
Council ; the Council with 
like approval may increase 
the number of Members of 
the League to be selected by 
the Assembly for represent- 
ation on the Council. 


1. Le Conseil se compose 
des Membres de la Société 
qui y siégent a titre perma- 
nent *, ainsi que *autres 
Membres qui y siégent a titre 
temporaire. Ces derniers sont 
désignés librement par ]’As~ 
semblée et aux époques qu'il 
lui plait de choisir. 


* (Les Membres de la Socié- 
té qui siégeaient 4 titre perma- 
nent 4 la date du 30 septembre 
1938 étaient : le Royaume- 
Uni de Grande-Bretagne et 
d’Irlande du Nord, la France, 
I’ Italie et l’Union des Républi- 
ques soviétiques socialistes.)} 


2. Outre les Membres de la 
Société ayant um siege per- 
manent, le Conseil peut, avec 
Vapprobation de la majorité 
de tAssembiée,  désigner 
d’autres Membres de la So- 
ciété dont la représentation 
sera désormais permanente 
au Conseil. Il peut, avec la 
méme approbation, augmenter 
le nombre des Membres de la 
Société qui seront choisis par 
l’'Assemblée pour étre repré- 
sentés au Conseil. 


In paragraph 1 of this text the ‘‘ Principal Allied and 
Associated Powers '’ no longer appear as subjects which by a 
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provision of the statute have become permanent Members of 
the Council immediately and without any intermediary act. 
At first glance it seems that Article 4 only contains the abstract 
provision according to which the Council must be composed 
of two kinds of members, i.e., permanent and temporary, 
and provisions governing the nomination of these members. 
The distinction between States which by virtue of the statute 
are immediately permanent members of the Council and States 
which may attain this position only by means of a formal 
decision (appointment by the Council with the approval of the 
Assembly) no longer appears in the new text. It is true that 
a note naming the States whose representatives were perma- 
nent members of the Council on September 30th, 1938, is 
added. But it is not clear whether this note is a part of the new 
text of paragraph 1 or whether it is purely informative, as are 
the notes in the unofficial editions of the Covenant published 
by the Secretariat. Granted that tle note added to paragraph 1 
belongs with the text of the resolution adopted by the Assembly, 
one might assume that, according to the intention of the 
authors, the note in question must form an integral part of 
Article 4 of the Covenant. If this is the situation, we are in 
the presence of a legislative technique which is at least out 
of the ordinary and strange. Ordinarily a normative provision 
is not contained in a note placed below the next to which it 
refers. But apart from the extraordinary position of the 
sentence in question, it is—in contradiction to its normative 
tendency—not worded like a normative provision. Its wording 
is merely informative. It says nothing of a distinction between 
two kinds of permanent members of the Council. According 
to the proposed terms of paragraph 1 there is only one kind 
of permanent members of the Council. 

Paragraph 1 of Article 4, as it now stands, envisages only 
permanent members ex lege. It is paragraph 2 that provides 
the possibility of creating permanent members by an act of 
the Council. As to the text proposed by the Assembly resolution, 
it is hardly logical to say that ‘‘in addition to the Members 
of the League that have a permanent seat, the Council may . 
name additional Members of the League whose Representatives 
shall always be members of the Council”’ if, according to the 
proposed text, there is only one kind of permanent member. 


so 


in the unchanged part of paragraph 2 the words ‘‘ additional 
Members "” mean : in addition to the members permanent 
lege. This meaning ts no longer possible because the new 
ex leg are e 2 
text does not make the same distinction. What is the new 
meaning of the words ‘‘ additional Members’’? Perhaps the 
authors wish them to be taken in the sense of additional to 
those now (that is to say at the moment the amendment comes 
into force) permanent members of the Council. If this is the 
case, it is necessary to say so, particularly as it is a question 
of a meaning entirely different from that which the words had 
before the amendment. 

In paragraph 1 of the text adopted by the Assembly the 
provision fixing at four the number of non-permanent members 
is deleted. The words of the present text, ‘‘ these four Members 
of the League’’, have been replaced by the words, ‘‘ The 
latter’. Consequently, ‘‘ shall be selected by the Assem- 
bly . . .’’, although the wording remains the same, has an 
altered meaning. According to the present text the Assembly 
has only the right to name at its discretion four temporary 
members. According to the proposed text, which contains no 
limitation on the number of temporary members, it is entirely 
free In naming non-permanent members. In particular, the 
Assembly is not bound with respect to the number of temporary 
members which it has a right to name. But the second sentence 
of paragraph 2 states that the Council can (with the approval 
of the Assembly) increase the number of temporary members. 
The phraseology of the present text has not been changed, 
but its meaning is no longer the same. The Council can increase 
the number of temporary members. But what number ? 
The figure four, evidently presupposed by the second sentence 
of paragraph 2, is deleted. The authors wish, perhaps, the 
words ‘‘ increase the number of Members etc. ’’ to be interpreted 
in the sense of the number existing at a given moment. This 
is not at all self-evident. Moreover, the second sentence of 
paragraph 2 is in direct contradiction with the second sentence 
of paragraph 1, for according to the latter provision the 
Assembly has complete discretion in determining the number of 
temporary members of the Council. It has, according to 
paragraph 1 of the text proposed by the Assembly, the right 
to name in each concrete instance more or less temporary 
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members than formerly was the case. According to paragraph 2, 
for the increase in number of the temporary members of the 
Council (why not for the decrease in number as well ?) a decision 
of the Council is necessary. It is the Council with the approval 
of the Assembly and not the Assembly alone, as stated in 
paragraph 1, which, according to paragraph 2, is competent. 
If it is assumed that the second sentence of paragraph 2 
corresponds to the true intentions of the authors, it must be 
admitted that the text of the second sentence of paragraph 1 
is technically badly drafted. 


Article 4 bis 


Article 4 bis, which was mentioned above, } might he draftecl 


in the following terms : 


1. If a question does not 
fall within the exclusive 
competence of the Assembly 
or of the Council, or if it 
need not be settled by the two 
organs (common competence), 
the first organ before which 
the alfair is brought shall 
alone be competent for 
effecting a settlement. 


2. If one of the organs 
considers that the other has 
exceeded its competence, it 
may request an advisory opi- 
nion of the Permanent. Court 
of International Justice on 
this matter. The opinion of the 
Court must be accepted as 
binding by the organs and by 
the Members of the League, 
and any decision held by the 
Court to be unlawful must be 
considered as invalid. 


3. The Council and the 
Assembly are authorized to 
accept by express decision the 
functions which are conferred 


1See supra, p. 46. 


1. Si une question ne reléve 
pas de la :compétence exclu- 
sive de l’Assemblée ou du 
Conseil, ou si elle ne doit pas 
étre réglée en collaboration 
par ces deux organes (compé- 
tence commune), celui des 
organes qui aura été saisi le 
premier cle. l’affaire sera seul 
compétent pour en assurer 
le reglement. 


2. Si l'un des deux organes 
estime que l’autre est sorli 
des limites de sa compétence, 
il peut solliciter sur ce point 
un avis consultatif de la Cour 
Permanente de Justice Inter- 
nationale. L’avis de la Cour 
doit étre accepté comme 
obligatoire’ par les organes 
et les Membres de la Société 
et toute décision déclarée 
irréguliére par l’avis doit étre 
tenue pour non valable. 

3. Le Conseil et l’Assemblée 
sont autorisés 4 accepter par 
une décision expresse les fonc- 
tions qui sont confiées 4 la 
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on the League by any legal 
act whatsoever. 


Société par des actes juri- 
diques quelconques. 


Article 5 


Except where otherwise 
expressly Trrovided in this 
Covenant or by the terms of 
the present Treaty, decisions 
at any meeting of the 
Assembly or of the Council 
shall require the agreement 
of all the Members of the 
League represented at the 


meeting. 

3. Alt matters of procedure 
at meetings of the Assembly 
or of the Council, including 
the appointment of Com- 
mittees to investigale parti- 
cular matters, shall be 
regulated by the Assembiy 
or by the Council and may 
be decided by a majority 
of the Members of the League 
represented at the meeting. 


3. The first meeting of the 
Assembly and the first 
meeting of the Council shall 
be summoned by the President 
of the the United States of 

“America, 


1. Sauf disposition expres- 
sément contraire du présent 
Pacte ou des clauses du .pré- 
sent Traité, les décisions de 
l’Assemblée ou du Conseil 
sont prises 4 ’unanimité des 
Membres de la Société repré- 
sentés 4 Ja réunion. 


2. Toutes questions de pro- 
cédure qui se posent aux 
réunions de l’Assemblée ou 
du Conseil, y compris la dési- 
gnation des Commissions char- 
gées d’enquéter sur des points 
particuliers, sont réglées par 
l'Assembleée ou par le Conseil 
et décidées 4 la majorité des 
Membres de la Société repré- 
sentés 4 la réunion, 


3. La premiére réunion de 
l'Assemblée et la premiére 
réunion du Conseil auront lieu 
sur la convocation du Pré- 
sident des Etats-Unis d’Amé- 
rique. 


From the first session of the Assembly, it has been admitted 
in practice that the word ‘‘decisions’’ employed by Article 5, 
paragraph 1, applies only to decisions which must have.a 
legal effect and especially to those of a binding character. 
In consequence, all other decisions having the nature of 
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“recommendations ’’, 


counsels ’’, ‘‘ voeux’’, etc. need not 


. necessarily be taken unanimously. A simple majority would 


i, Suffice for their adoption. 


This practice can be justified by the urgent political necessity 
of limiting the application of the rigid principle of unanimity 
a8 much as possible. But from a legal point of view it is 
more than questionable. Article 5, which concerns the decisions 
of the Assembly and the Council, says nothing of the effect 
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which they must have. Thus it completely disregards the 
distinction between decisions having a legal effect and those 
lacking such an effect. ‘‘ Decision ’’ as here used in all proba- 
bility means nothing else than ‘‘ declaration of will’’ without 
Tegard tothe content. The Covenant determines the conditions 
of validity of these manifestations of will of the two organs. 

In order that the practice of the League requiring unanimity 
only for the decisions which must have a legal effect may 
be in conformity with the Covenant, Article 5 would have to 
contain an express provision to that effect. 

When the decisions of the Council are taken, the votes of the 
Members invited to send a representative to the session of the 
‘Council in virtue of Article 4, paragraph 5, must be counted. 
Only paragraphs 6 and 7 of Article 15 and paragraph 4 of Article 
16 permit an exceptiont o be made to thisrule. Indeed, accord- 
ing to paragraphs 6 and 7 of Article 15 at the time of the vote 
on the decision, which the Council proposes as a solution for the 
conflict, the votes of the Parties to the dispute are not counted. 
Similarly, according to paragraph 4 of Article 16, when the 
Council decides to exclude from the League a Member which 
has been found guilty of violating the Covenant, the vote of 
this Member is not counted. 

However, the practice of the League of Nations goes further. 
There is a tendency to consider as a universally applicable 
rule of law the principle according to which no one may be 
at the same time judge and party to a dispute.1 It would 
make little difference whether it is a question of a member of 
the Council or of a Member of the League invited to take a 
place at the Council table in virtue of paragraph 5 of Article 4. 
From this conception it follows that if a decision has to do 
with a conflict, the votes of the Parties do not enter into the 
calculation of the result even if it is not a case envisaged by 
paragraphs 6 and 7 of Article 15. Consequently this principle 
must also be applied to the procedure of the Assembly, But 
such a practice is not justified by the wording of Article 5. 

In order that the principle, according to which the votes 
of the Parties in conflict shall never be counted, may be appli- 


i Cf.-ENGEL, S., Aré.5 und Art. 14 Satz 3 der Vélkerbundsatzung, 
1936, pp. 104 et seq. 
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cable (except perhaps in the case of decisions of the organs 
of the League fer which unanimity of the League is not 
required), the positive law, namely the statute of the League, 
must contain an express provision to that effect. Therefore 
it would be well to add such a provision to Article 5. One 
would have to give this provision a scope sufficiently large so 
that it might apply not only to decisions which provide a 
solution for disputes but also to all of those which relate in 
one way or another to a case in litigation. In particular it 
would have to do with decisions which help prepare the solution 
of a dispute or which help enforce a solution already proclaimed. 
According to paragraph 1 the principle of unanimity is 
applicable ‘‘ except where otherwise expressly provided in this 
Covenant or by the terms of the present Treaty—sauf dispo- 
sition expressément contraire du présent pacte ou des clauses 
du présent Traité’’. If the statute of the League of Nations 
is separated from the Treaties of Peace a list of all the Treaties 
of Peace containing the text of the League statute should 
be substituted for the words “‘ of the present Treaty—du 
présent Traité’’.+ But such a provision would lend itself to 
criticism from another point of view. Indeed it would merely 
give the Treaties containing the statute of the League power 
to provide that the Assembly or the Council might take valid 
decisions in matters submitted to the League by these Treaties 
without unanimous.vote. But as these Treaties are by no means 
the only ones which may confer competence on the League 
of Nations, it is quite possible that other treaties or other 
non-contractual norms (for example a state law) might provide 
that the Council or the Assembly have to decide a case sent 
to them either by a majority decision or without taking into 
consideration the votes of the Parties. In truth there are several 
examples of such provisions. * Such cases are not covered by 
the formula of Article 5, and it is more than doubtful that the 
Council or the Assembly may by a mere decision ratify the 
provisions with regard to their procedure which are contained 


1 Cf. infra, p. 61. 
* One may cite as examples Articte 107 of the Treaty of Lausanne, 
Article 8 of the Bulgaro-Greek Agreement of December 9th, 1927, 


and paragraph 3 of Article 4 and Article 8 of the Treaty of 
Locarno, 
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in such treaties or non-contractual norms without the express 
delegation of the Covenant. In the absence of such a provision 
an amendment to the Covenant in application of Article 26 
would obviously be necessary. The Assembly and the Council 
can only act according to the procedure which the Covenant 
prescribes or allows another instrument to prescribe. This 
procedure cannot validly be regulated by other norms different 
from the stipulations of the Covenant. It will thus be desirable 
to enlarge the delegation of powers envisaged in paragraph 1. 
The simplest way of doing so would be to delete the words 
“in this Covenant or by the terms of the present Treaty—du 
présent Pacte ou des clauses du présent Traité’’. But as the 
necessary delegation of powers would not perhaps be expressed 
in sufficiently clear terms the following terms “‘ or in another 
norm which the Assembly or the Council are asked to apply ”’ 
miglit be substituted for the words “‘ by the terms of the present 
Treaty—des clauses du présent Traité.’’ This norm might 
be created either by an international treaty or by another 
legal act. If the League of Nations must apply the provisions 
of the above-mentioned act, it is because the function which 
these provisions confer on it have been accepted in conformity 
with paragraph 3 of Article 4 bis proposed above.! In such 
a case the Covenant likewise permits those provisions which 
concern the procedure to be applied by the League. 

In the second paragraph one speaks of matters of procedure 
which arise ‘‘ at meetings of the Assembly or of the Council— 
aux réunions de l’Assemblée ou du Conseil’’. These words 
are superfluous. Only questions which arise at the mectings 
of the Assembly or the Council can be settled by the Assembly 
or the Council. 

On the other hand, it would be necessary to introduce into 
paragraph 2 or to add to it a provision authorizing the Assembly 
or the Council to adopt their rules of procedure (Réglement 
intérieur). As early as 1921 the Dutch Government made a 
proposal to this effect.2 This suggestion was not accepted 
because the prevailing opinion held that the drafting of Rules 
of Procedure could be considered as ‘‘ matters of procedure ”’ 


1 See supra, p. 56. 
70. J., 1921, p. 250. 
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aragraph 2 of Article 5). But these words were only intended 


to in 


dicate concrefe questions of procedure. Without a special 


authorization, it is not possible to adopt ‘‘ Rules of Procedure"’ 

_-which are complementary to the Covenant—by following a 

procedure differing from that of Article 26. 

' paragraph 3 of Article 5 is henceforth useless ; it may there- 

fore disappear at the time of the redrafting of the Covenant. | 
In conclusion, Article 5 ought to be worded in the following 


terms : 


1. Except where otherwise 
expressly provided in this 
Statute or in another norm 
which is to be applied by the 
Assembly or the Council, 
decisions which shall have 
a legal effect require the 
unanimous vote of the 
Members of the League 
represented at the meeting. 


2. All decisions which do 
not have a legal effect and 
those concerning questions of 
procedure, including the 
appointment of Committees 
to investigate particular 
matters, shall be taken by a 
majority of the Members 
represented at the meeting 
of the Assembly or of the 
Goan: 


3. In decisions regarding a 
dispute, the votes of the 
Parties shall not be counted. 


4. The Assembly and the 
Council may draw up their 
Rules of Procedure. Para- 
graph 2 is applicable to the 
necessary decision. 


According to the Assembly 


1. Sauf disposition expres- 
sément contraire du présent 
Statut ou d’une autre norme 
que l’Assemblée ou le Conseil 
sont appelés 4 appliquer, les 
décisions gui doivent avoir 
un effet juridique sont prises 
4 lunanimité des Membres 
de la Société représentés a la 
réunion. 


2. Toutes les décisions qui 
ne doivent pas avoir un effet 
juridique et celles qui con- 
cernent des questions de pro- 
eédure, y compris la désigna- 
tion de commissions char- 
gées d'enquéter sur des points 
particuliers, seront prises 4 la 
majorité des Membres repré- 
sentés 4 la réunion de l’As- 
semblée ou du Conseil. 


3. Lors de décisions rela- 
tives a un différend, il ne doit 
pas étre tenu compte des voix 
des Parties. 

4, L’ Assemblée et le Conseil 
sont autorisés 4 élaborer leur 
Réglement intérieur. Le pa- 
ragraphe 2 est applicable a la 
décision nécessaire A cet effet. 


resolution of September 30th, 


1938, paragraph 1 should read as follows : + 





1A. 1938, P., pp. 99, 144, 148. 


in italics. 


The amendments are printed 
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1, Except where otherwise 
expressly provided in this 
Covenant or by agreements 
conferring certain powers or 
the League of Nations, 
decisions at any meeting of 
the Assembly or of the Council 
shall require the agreement 
of all the Members of the 
League represented at the 
meeting. 


1. Sauf disposition expres- 
sément contraire du présent 
Pacte ou d’accords conférant 
certaines attributions a la So- 
ciété des Nations, les décisions 
de l’Assemblée ou du Conseil 
sont prises 4 l’unanimité cles 
Membres de la Société repré- 
sentés 4 la réunion. 


The proposed phrase “‘ or by agreements conferring certain 
powers on the League of Nations—ou d’accords conférant 
certaines attributions 4 la Société des Nations’’ is not quite 
accurate, because—as has been pointed out—powers can also 
be given to the League by other norms than ‘‘ agreements— 
accords’’. Since this offer must be accepted by the League, 
the powers are always based on an agreement. But it is pro- 
bable that the ‘‘ agreement *’ referred to in the proposed. text 
only means agreements between States and not agreements 
between the League and States. 

It may he recalled that Article [X, paragraph 1, of the 


“ Rules of Procedure of the Council ’’ reads as follows : 


‘“EExcept where otherwise 
expressly provided by the 
Covenant, or by fhe lerms of 
any other instrument which 
is fo be applied, decisions at 
any meeting. ...” 


«Sauf disposition expres- 
sément contraire du Pacte ou 
des clauses de tout autre acte 
dont il s’agit de faire appli- 
cation, les décisions du Con- 
seil. oe oD 


Article 6 


1. The permanent Secre- 
tariat shall be established at 
the Seat of the League. The 
Secretariat shall comprise a 
Secretary General and such 
secretaries and staff as may 
be required. 


2. The first Secretary 
General shall be the person 
named in the Annex ;_ there- 
after the Secretary General 


1. Le Secrétariat permanent 
est établi au siége de la 
Société. If comprend un Secré- 
taire général, ainsi que les 
secrétaires et le personnel 
nécessaires. 


2. Le premier Secrétaire 
général est désigné dans 
Annexe. Par la suite le Secré- 
taire général sera nommé par 
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ll be appointed by the 
gourd with the approval of 
the majority of the Assembly. 


3, The secretaries and staff 
of the Secretariat shall be 
a pointed by the Secretary 
General with the approval of 
the Council. 


4. The Secretary General 
shall act in that capacity at 
all meetings of the Assembly 
and of the Council. 


5, The expenses of the 
League shall be borne by the 
Members of the League in 


le Conseil avec l’approbation 
de la majorité de l’Assemblée. 


3. Les secrétaires et le 
personnel du Secrétariat sont 
nommés par le Secrétaire 
général avec l’approbation du 
Conseil. 


4. Le Secrétaire général de 
la Société est de droit Secré- 
taire général de l’Assemblée et 
du Conseil. 


5. Les dépenses de la Société 
seront supportées par les 
Membres de la Société, dans 


la proportion décidée par 


the proportion decided by 
‘ l’Assemblée. 


‘the Assembly. 


The first sentence of paragraph 2 no longer has any value. 
It might be eliminated. 

The provisions with regard to the Secretary-General contain 
a technical loop-hole since they provide for his nomination 
but do not forsee the possibility of removing him from office. 
Legally, once the Secretary-General is appointed he cannot 
be relieved of his duties for any reason. Likewise a legal basis 
is lacking for a resignation, and this missing provision cannot 
be considered as “‘ self-evident ’. However, it is quite compa- 
tible with paragraph 2 to appoint the Secretary-General for a 
fixed term. It is hardly believable that the authors of the 
statute had the express intention of conferring on the Secretary- 
General the privilege of irremovability. At the revision of the 
statute it would be desirable to remove the loop-hole. 

Article 6 would remain as it now is-except that paragraph 2 
would be drafted as follows : 


2. The Secretary General 2. Le Secrétaire général est 


Shall be appointed by the 
Council with the approval 
of the majority of the 
Assembly. He may be 
Temoved from office in the 
same way. He may also 
resign. 


nommé par le Conseil avec 
Vapprobation de Ja majorité 
de l’Assemblée. 1] peut étre 
relevé de la méme |maniére de 
ses fonctions. I} peut égale- 
ment résigner ses fonctions. 


Article 7 


1. The Seat of the League 
is established at Geneva. 


2. The Council may at any 
time decide that the Seat of 
the League shall be established 
elsewhere. 


3. All positions under or in 
connection with the League, 
including the Secretariat, shall 
be open equally to men and 
women. 


4. Representatives of the 
Members of the League and 
officials of the League when 
engaged on the business of 


the League shall enjoy 
diplomatic privileges and 
immunities. 


5. The buildings and other 
property occupied by the 
League or its officials or by 
Representatives attending its 
meetings shall be inviolable. 


1. Le siége de la Société 
est établi A Genéve. 


2. Le Conseil peut 4 tout 
moment décider de l'établir 
en tout autre lieu. 


3. Toutes les fonctions de la 
Société ou des services qui 
s’y ratfachenl, y compris le 
Secrétariat, sont également 
accessibles aux hommes et aux 
femmes. 


4. Les Représentants des 
Membres de la Société et ses 
agents jouissent dans l’exer- 
cice de leurs fonctions des 
privil¢ges et immunités diplo- 
matiques. 


5. Les batiments et terrains 
occupés par la Société, par 
ses services ou ses réunions, 
sont inviolables. 


This Article may remain unchanged, 


Article 8 


1. The Members of the 
League recognise that the 
maintenance of peace requires 
the reduction of national 
armaments to the lowest point 
consistent with national safety 
and the enforcement by 
common action of inter- 
national obligations. 


2. The Council, taking 
account of the geographical 
situation and circumstances 
of each State, shall formulate 
plans for such reduction for 
the consideration and action 
of the several Governments. 


1. Les Membres de la 
Société reconnaissent que le 
maintien de la paix exige la 
réduction des armements na- 
tionaux au minimum compa- 
tible avec la sécurité nationale 
et avec l’exécution des obliga- 
tions internationales imposée 
par une action commune. 


2. Le Conseil, tenant compte 
de la situation géographique 
et des conditions spéciales de 
chaque Etat, prépare ics plans 
de cette réduction, en vue de 
lPexamen et de la décision des 
divers Gouvernements. 
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3, Such plans shall be 
subject to reconsideration and 
revision at least every ten 


years. 

4. After these plans shall 
nave been adopted by the 
several Governments, the 
limits of armaments therein 
fixed shal] not be exceeded 
without the concurrence of 
the Council. 


5, The Members of the 
League agree that the manu- 
facture by private enterprise 
of munitions and implements 
of war is open to grave 
objections. The Council shall 
advise how the evil effects 
attendant upon such manu- 
facture can be prevented, due 
regard being had to the 
necessities of those Members 
of the League which are not 
able to manufacture the 
munitions and implements of 
war necessary for their safety. 


6. The Members of the 
League undertake to inter- 
change full and frank inform- 
ation as to the scale of their 
“armaments, their military, 
naval and air programmes 
and the condition of such 
of their industries as are 
adaptable to war-like pur- 
poses. 


3. Ces plans doivent faire 
Yobjet d’un nouvel examen. 
et, s'il a lieu, d’une revision 
tous les dix ans au moins. 


4. Aprés leur adoption par 
les divers Gouvernements, la 
limite des armaments ainsi 
fixée ne peut tre dépassée 
sans le consentement du 
Conseil. 


§. Considérant que la fabri- 
cation privée des munitions et 
du matériel de guerre souléve 
de graves objections, les 
Membres de la _ Société 
chargent le Conseil d’aviser 
auX mesures propres a en 
éviter les facheux effets, en 
tenant compte des besoins des 
Membres de la Société qui ne’ 
peuvent pas fabriquer les mu- 
hitions et le matériel de guerre 
nécessaires 4 leur sfreté. 


6. Les Membres de la So- 
clété s’engagent a échanger, 
de la maniére la plus franche 
et la plus compléte, tous ren- 
seignements relatifs 4 échelle 
de leurs armements, 4 leurs — 
programmes militaires, navals 
et aériens et 4 la condition de 
celles de leurs industries sus- 
ceptibles d’étre utilisées pour 
la guerre. 


Paragraph 1 of this Article has no legal content. In principle 
it is recognized ‘‘that the maintenance of peace requires 
the reduction of national armaments—que le maintien de la 


paix exige la réduction des armements nationaux ’’. 


However, 


no concrete obligation for the Members or the organs of the 
League results from this declaration. It is the following para- 


graphs which contain such provisions. 


Similarly, the fixing 


of a lower limit to which it is necessary to reduce the armaments 
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in order to assure the maintenance of peace, ‘‘ the Jowest 
point consistent with national safety and the enforcement by 
common action of international obligations—-minimum compa~ 
tible avec la sécurité nationale et avec l’exécution des obligations 
internationales imposée par une action commune’’, scarcely 
has any value in law. Actually this formula does not limit in 
practice the liberty of appreciation either of the Council, which, 
according to paragraph 2 shall formulate the plans for the 
reduction of armaments, or of the Governments, whicli must 
accept these plans if they are to become binding. However, 
this formula can be kept as a directive, but it would he desi- 
rable to correlate it with the first of the subsequent norms 
fixing the obligation to disarm. 1 

In the French text of paragraph 5 are found the following 
words: ‘‘ Considérant que la fabrication privée des munitions 
et du matériel de guerre souléve de graves objections.’’ The 
corresponding English text is somewhat different : ‘‘ The 
Members of the League agree that the manufacture by private 
enterprise of munitions and implements of war is open to grave 
objections. ’’ This formula constitutes a sort of statement of 
motives which has no legal bearing and which is in addition 
more or less banal. In the same paragraph the words “‘ les 
Membres de la Société chargent le Conseil ’’ contained in the 
French text have no counterpart in the English text. Indeed 
they are superfluous. In addition they constitute a rather 
incorrect introduction to the provision laying down the real 
obligation. The introductory formula of paragraph 6, ‘‘ The 
Members of the League undertake—Les Membres de la Société 
s’engagent ’’, has been discussed at length above. It is likewise 
useless. 

In accordance with the preceding remarks Article 8 ought 
to be drafted as follows : 


1. The reduction of na- 


1. La réduction des arme- 
tional armaments of the 


ments nationaux des Membres 


Members of the League to 
the lowest point consistent 
with national safety and the 
enforcement by common 
action of international oblig- 


de la Société au minimum 
compatible avec la sécurité 
nationale et avec V’exécution 
des obligations internationales 
imposée par une action com- 


1 See infra, Article 8, paragraph 1. 
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ations shall be accompanished 
ag follows : 

g, Unchanged. 

3. Unchanged. 

4. Unchanged. 


5. The Council shall advise 
now the evil effects attendant 
upon the manufacture by 

rivate enterprise of muni- 
tions and implements of war 
can be prevented, due regard 
peng had . . . (the rest of 
the paragraph unchanged). 

6. The Members of the 
League shall interchange full 
and frank information as to 
the scale of their arme- 
ments . . (the rest of the 
paragraph unchanged). 


mune doit étre réalisée de la 
mani¢tre suivante : 


2. Inchangé. 
3. Inchangé. 
4. Inchangé. 


5. Le Conseil doit aviser aux 
mesures propres 4 éviter les 
facheux effets de la fabrica- 
tion privée des munitions et 
du matériel de guerre, en 
tenant compte. . . (la suite 
du paragraphe inchangée). 


6. Les Membres de la So- 
ciété sont tenus d’échanger, de 
la maniére la plus franche et la 
plus compléte, tous rensei- 
gnements relatifs 4 ]’échelle de 
leurs armements . . . (la suite 
du paragraphe inchangée). 


Article 9 


A permanent Commission 
shall be constituted to advise 
the Council on the execution 
of the provisions of Articles 
1 and 8 and on military, naval 
and air questions generally. 


Une Commission perma- 
nente sera formée pour donner 
au Conseil son avis sur l’exé- 
cution des dispositions des 
articles 1 et 8 et, d’une facgon 
générale, sur les questions mi- 
litaires, navales et aériennes. 


This Article may remain unchanged. 


Article 10 


The Members of the League 
undertake to respect and 
preserve as against éxternal 
aggression the territorial inte- 
grity and existing political 
independence of all Members 
of the League. In case of 
any such ape eet or in 
case of any threat or danger 
of such aggression, the Council 
shall advise upon the means 
by which this obligation shall 
be fulfilled. 


Les Membres de la Société 
s'engagent 4 respecter et & 
maintenir contre toute agres- 
sion extérieure Pintégrité terri- 
toriale et Pindépendance poli- 
tique présente de tous les 
Membres de la Société. En cas 
d’aggression, de menace ou 
de danger d’agression, le Con- 
seil avise aux moyens d’assu- 
rer l’exécution de cette obli- 
gation. 
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The first sentence imposes two obligations on the Members of 
the League of Nations. The first is ‘‘to respect . . . the 
territorial integrity and existing political independence of all 
Members of the League—respecter . . . l’intégrité territoriale 
et l’indépendance politique présente de tous les Membres de 
la Société’’; the second, ‘‘to preserve as against external 


aggression the territorial integrity and existing political 
independence—maintenir contre toute agression extérieure Vin- 


tégrité territoriale et l’indépendance politique présente ’’. 

These two duties are very different. The first requires merely 
an abstention, the second an action. The first is already 
prescribed by general international law with regard to all 
States and not solely the Members of the League. It would 
have been superfluous to repeat this provision in the Covenant 
if its observance had not been assured by the guarantee repre- 
sented by the sanction of Article 16, paragraph 4, namely, 
exclusion from the League. 


The-second duty, ‘‘ to preserve . . . the territorial integrity 
and existing political independence . . .—-maintenir l’inté- 
grité territoriale et l’indépendance . . .’”’ was limited by the 


phrase “‘ as against external aggression—contre toute agression 
extérieure’’. It follows that this obligation does not apply 
in the case of any action against the territorial integrity or 
the political independence of a State which is directed from 
within the State, that is to say, in the case of any action of a 
revolutionary character. It is not so clear that every action 
directed from abroad must provoke the application of the 
second obligation. Such an action must have the character 
of an ‘‘ aggression’’. A word like this applied to the domain 
of international relations means little else than an act of war, 
an act executed with armed force, namely, the same thing 
which is described in Article 16, paragraph 1 by the words 
‘resort to war—recourir 4 la guerre’’. ‘‘ War’’ can only be 
distinguished from ‘‘ aggression’’ if the former is applied 
solely in the case of bilateral action, or, in other words, if one 
only speaks of ‘‘ war’’ when the attacked State replies to the 
hostile action of another State by armed force:1 But, in all 


? Cf. on this point the author’s article : ‘* Unrecht und Unrechts- 
folge im V@lkerrecht’’, Zeifsehrift fiir Offenfliches Recht, 1932, 
p. 587. 
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of the passages of the Covenant where ‘‘ war” is prohibited by 
‘the interdiction of ‘‘ recourse to war ’’ (Article 12, paragraph 1, 
‘Article 13, paragraph 4, Article 15, paragraph 6, Article 16, 
paragraph 1, Article 17, paragraph 3) or even when it is declared 
that the violation of this interdiction constitutes an “‘ act of 
war against all other Members—acte de guerre contre tous les 
autres Membres ’’, one speaks of a unilateral act of a State with 
regard to another. Neither as delict nor as sanction must war 
necessarily be a bilateral action. According to the purposes 
of the Covenant the obligation of Members of the League to 
apply the sanctions of Article 16 is not conditional on the 
recourse to a war of reaction on the part of the Member which 
ig victim of the aggression committed by another Member. 
Article 16 does not speak of an ‘‘ aggression’’, but the term 
“war ’’ which it uses designates a war of aggression. On the 
other hand Article 10 speaks only of an ‘‘ aggression’ (it is 
even the only place in the Covenant where this word is used), 
but here ‘‘ aggression ’’, just like the word ‘‘ war ’’ in Article 16, 
signifies a war of aggression. There are perhaps cases where 
it is doubtful, if one relies on the common usage, whether an 
armed action of one State against another can be called“ war’"?, 
but the intentions manifested in the Covenant allow no doubt 
of this kind to exist. Thus every Member of the League is 
bound by Article 10 to defend the territorial integrity and 
political independence of every other Member against a war 
of aggression. 

~ There can be no doubt that the territorial integrity and 
the political independence of a State can be violated not only 
by an aggression but also by many other very different means. 
For example State A leases a territory to State B, and at the 
expiration of the lease State B refuses to evacuate the territory. 
Or State A delivers the administrative rights over a territory 
to State B, and the latter, contrary to the terms of the treaty, 
extends its sovereignty over this territory, just as the Austro- 
Hungarian monarchy did in 1908 with respect to the Turkish 
provinces of Bosnia and Herzegovina. In such instances the 





i*¢ War” as currently used designates a * bilateral’ action. 
on hee of the term based on currenl usage is thus not 
excluded. 
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territorial integrity of a State is violated without ‘‘ aggression ”’. 
Moreover when the State whose territorial integrity has been 
violated resorts to war against the author of the violation, 
the ‘‘ aggression ’’ occurs in order to re-establish the territorial 
integrity and it is the violator which is the object of the 
aggression. In two letters addressed to the Secretary-General 
of the League of Nations, dated June 19th, and September 4th, 
1926, the Ethiopian Government stated that a treaty—con- 
cluded between Great Britain and Italy with regard to the 
English dam at Lake Tsana and the Italian Eritrea-Somaliland 
Railway—infringed upon the political independence of Ethiopia 
and was therefore contrary to Article 10 of the statute of the 
League.? For our point it is not necessary to discuss whether 
this assertion was justified. But it is certainly possible that the 
mere conclusion of a treaty between two States can at the 
very least endanger the political independence or the territorial 
integrity of a third State. In a different situation when the 
Yugoslav Government appealed to the Council in 1934 after 
the assassination of King Alexander, the representative of 
Rumania said: ‘‘ But it is absolutely illegal, it is at variance 
with Article 10 of the Covenant, to jeopardise by propaganda 
the territorial integrity or political independence of the 
States ’’. 3 

It is beyond doubt that all these acts, however far from a 
war of aggression, are uone the less prohibited by Article 10. 
But they are only the object of the first of the obligations, 
namely, to ‘‘ respect the territorial integrity and the political 
independence, etc. ’’, and not of the second, to ‘‘ preserve as 
against external aggression, etc. ”’ 

Those who consider that the obligation to ‘‘ preserve, etc. ’’, 
that is to say the obligation to furnish active assistance to the 
States whose political independence or territorial integrity is 
violated or menaced, must be extended to cover cases where 
this violation or menace is not the result of a war of aggression, 
cannot base their interpretation on the wording of Article 10. 
At the very most they can make use of the supposed intention 
of the legislator. 


*Q. J., 1926, pp. 1517 ef seg. 
4 Tbid., 1934, p. 1745. 
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If Article 10 is examined in relation to all the other provisions 
of the Covenant, it appears to be at least very doubtful that 
the obligation to ‘‘ preserve ’’ holds for all aggressions: The 
jnterpretation according to which Article 10 does not cover 
wars not prohibited by the Covenant can certainly not be 
dismissed. But the wording does not exclude the contrary 
jnterpretation according to which even an aggression not 
prohibited by the other Articles of the Covenant must be 
understood by the word ‘‘ aggression ’’ in Article 10. 

Another difficulty, which is much more serious than that 
resulting from the possibility of the two interpretations, arises 
from the text. That which the Members must preserve against 
external aggression against a Member is only the territorial 
integrity and the political independence of the State attacked. 
Thus only aggressions having for object the violation of the 
territorial integrity of a Member or the destruction or dimi- 
nution of its political independence fall within the scope of 
the guarantee. But there are wars of aggression which are by 
no means begun with the intention of modifying the territorial 
status quo and still less of destroying or diminishing the political 
independence of the adversary. The guarantee stipulated in 
Article 10 does not include such wars unless one wishes to 
bring purely temporary violations of territorial integrity under 
the provisions of this article, which would be equivalent to 
applying it to all wars of aggression. But how is it possible 
to discover whether an aggression is commenced in order to 
bring about a permanent change in the territorial situation or 
the destruction or the diminution of the political independence 
of the attacked State ? This can only be objectively determined 
when the aggressive war is over and when the victor’s intention 
not to give up the territories occupied during the hostilities 
is manifested. If one is to judge by the wording of Article 10, 
one cannot help but agree with Sir John Fischer Williams when 
he states that ‘‘it is only when the fighting is over and one of 
the two Powers claims to disturb the original territorial integrity 
of the other that the question arises whether the Article is to 
be brought into action.” * 

But at this moment there is no longer an aggression and the 
Guarantee no longer applies! For it is solely against 
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* WiLLIAMs, op. cif., p. 122. 
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““aggression’’ as such that, according to the wording of 
Article 10, this provision of the Covenant is directed. Article 10 
does not cover the situation which exists once the aggression 
has ended. Its guarantee consists of the obligation to come 
to the assistance of the victim of an aggression. So long as 
the war lasts the aggressor can always contend—without it 
being possible decisively to refute his assertions—that he 
envisages no permanent offence against the territorial integrity 
or the political independence of his adversary. Thus he would 
make the execution of the guarantee, if not impossible, at least 
more difficult even for Members of good will. It was with such 
reasoning that during the Manchurian conflict Japan constantly 
contended that it had no intention of infringing upon the 
territorial integrity or the political independence of China and 
that its only aim was to assure the protection of its nationals. 
The guarantee is rendered illusory by the fact that its appli- 
cation is limited to cases of ‘‘ aggression ’’ while the aggression 
is determined by circumstances which can only be established 
aprés coup, that is to say, when there is no longer an aggression. 

If the war of aggression—as in the Italo-Ethiopian conflict— 
ends by the total destruction of the independent legal perso- 
nality of the State victim of the aggression, i.e., by the annexa- 
tion of its territory by the aggressor, Article 10 as at present 
drafted gives ample opportunity to deny: the: existence of any 
guarantee on the part of the Members of the League. 3 

An attempt has been made to interpret Article 10 so that 
the guarantee subsists in law even after the war is over. This 
interpretation leads to the conclusion that the Members of the 
League are bound by Article 10 not to recognize any territorial 
modification brought about by violence and:to do all that is 
possible in order to nullify that modification, to re-establish 
the status quo ante. But this interpretation is not justified by 
the words of Article 10. Those who defend it can only base 
their claim on the intentions of the legislator which, in this 
article at least, are not expressed. 

As long as the aggression continues it is hardly possible to 
establish whether it is going to result in a permanent modifi- 


1 Such is indeed the argumentation of Strupp, K., ‘‘ Problémes 
soulevés 4 Voccasion de l’annexion, par l’Italie, de l’empire 
éthiopien ”, Revue Générale de Droit International Public, 1937, 
pp. 43 ef seg. 
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cation of the status quo. Such a determination is almost 
impossible when there is only a ‘‘ threat or danger of such 
aggression—menace ou danger d’agression’’*. One may well 
doubt that these words refer to the guarantee stipulated in 
the first sentence of Article 10. They are only found in the 
second sentence in which a duty different from the guarantee 
imposed on the Members is delegated to the Council. It would 
have been more correct to put them in the first sentence if one 
wished to obligate the Members to go to the aid of the victim 
not only in case of aggression but also in case of threat or 
danger of aggression. It is only because the second sentence 
alludes to the obligation instituted by the first part of Article 10 
that one may conclude that the words ‘threat or danger of 
such aggression—menace ou danger d’agression ”’ also condition 
the coming into effect of the guarantee. If the Council must 
advise upon the means by which the obligation prescribed in 
the first sentence (the obligation to preserve) shall be fulfilled, 
not only in the case of an aggression (the only thing referred to 
jn the first sentence), but also in the case of a threat or danger 
of aggression, it is obviously because it is presumed that the 
obligation ‘‘ to preserve ’’ prescribed in the first sentence holds 
not only in the case of an aggression but also in the case of 
threat or of danger of aggression. But this ought to be not 
only presumed but also expressly stated. It would suflice to 
mention ‘“‘ danger of aggression’’ for ‘‘ threat’’ is a case of 
“danger ”’. 

This is not the only criticism that, from a technical point 
of view, may be raised against the second sentence. It is to be 
noticed that the latter is drafted as if the first sentence con- 
tained but one obligation, namely, “‘ the Council shall advise 
upon the means by which this obligation shall be fulfilled—le 
Conseil avise au moyen d’assurer l’exécution de cette obli- 
gation ’’. Obviously it is desired to allude only to the obligation 
to “ preserve '’ and not to the obligation to ‘‘ respect, for the 
latter has no need of means by which it is to be fulfilled. 

The last mentioned defect is really only an esthetic imper- 
fection. It is far more serious that Article 10 is so worded 
that it does not clearly and distinctly indicate the relation 


| between the two sentences, that is to say between the obliga- 


tions which they envisage. Once again, two interpretations 
are possible. 
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In the absence of a contrary provision one may consider 
that the guarantee stipulated in the first sentence is totally 
independent of the Council’s obligation, namely, to advise 
upon the means of fulfilling the first obligation, The guarantee 
would apply upon the realization of the condition contained 
in the first sentence, i. e., as soon as there is an aggression 
against the territorial integrity or the political independence 
of a Member of the League or perhaps even. upon the certainty 
of the condition tardily stipulated in the second sentence 
(threat or danger of aggression). A decision of the Council in 
application of the second sentence is not necessary for the 
guarantee of the Members to become operative. The Council 
may simply express an opinion, which has no binding character, 
as to the appropriate means of fulfilling the guarantee. The 
Members can act in conformity with the decision of the Council, 
but they need not. Similarly, they are legally free to choose 
the means by which they will carry out their guarantee. 
Moreover, the obligation of each of the Members does not 
become operative only when the other Members or a sufficiently 
large number of them carry out their guarantee. Even the 
weakest State is bound eventually to act alone against the most 
powerful State when the latter is guilty of an aggression in 
the conditions envisaged in Article 10, when it threatens with 
such an aggression or when it creates a danger of aggression. 
It is obvious that what is in fact almost an impossibility is 
thus made a duty. 

The relation between the two sentences of Article 10 can 
be interpreted in another way. It may be considered that, 
although the first sentence imposes a guarantee on the Members, 
the second regulates the manner in which it is to be executed 
so that the carrying out of the obligation laid dawn in the first 
sentence depends upon the observation. of the second. In the 
absence of a proposal by the Council the Members do not have 
to fulfil their guarantee. In any.case they may await the 
decision of the Council before acting in order not to run the 
danger of finding themselves alone in their action. But one 
can scarcely hold that the decision of the Council has a binding 
character since the Article only reads ‘‘ the Council shall 
advise—le Conseil avise’’. 

To determine the relationship between the two parts of 
Article 10 the following question must first of all be answered : 
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an what way is the existence of the facts which condition the 

uarantee to be ascertained ? In other words, who decides 
whether there is an aggression, a threat or danger of aggression 
in the meaning of Article 10? 

One of the most elementary rules of legislative technique 
states that when, in any given legal order, some consequential 
action by definite subjects is linked with some condition, 
a procedure for the ascertainment of the conditions must of 
necessity be established. It is a characteristic error of lay 
non-juridical thinking to imagine that in the realm of law 
there are self-evident facts and that the legislator can attach 
to their simple existence an obligation which he assigns to 
some subject without it being necessary to establish the 
existence of the condition through a procedure: of law. 

But if the legislator fails to entrust the mission of establishing 
the existence of this fact. to determined organs, the obligation 
certainly does not become immediately operative, contrary 
to what one is accustomed to say in such cases, namely, that 
the obligation results directly from the law or the international 
treaty without a procedure for establishing the facts in view 
of which the obligation has been instituted. This is impossible. 
Actually the establishment of the facts conditioning the 
obligation can only be done by the obligated party since the 
question whether the obligation is operative finds no answer 
in itself but must be answered by someone. Consequently, 

e cannot speak of a real obligation. For in the juridico- 
technical sense an obligation to adopt a determined attitude 
exists only when the question whether the obligated party must 
adopt such an attitude in a concrete case is not exclusively 
decided by a subjective judgment of the obligated party 
independent of any possible supervision by an independent 
instance ; in other words, only when the subject of the obli- 
gation is not fully free to act or not to act in conformity with 
the prescription of the norm, is there a real obligation. Conse- 
quently, if the legislator intentionally fails to entrust the 
finding of the conditions of the obligation to an instance other 
than the subject itself, it is because he is satisfied, for one 
reason or another, with creating the appearance of an obligation 
without really expressing more than a wish. If, on the other 
hand, this omission is involuntary, there is reason to suppose 
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that the legislator did uot know the significance of his attitude 
because he did not understand the technical importance of an 
objective procedure for ascertaining the facts conditioning 
the operation of an obligation. In such a case the legislator 
obtains from the legal text he has created a result which 
does not correspond to his intentions. He thinks he has laid 
down a legal obligation, and in reality he has only expressed 
a veu having no binding character The law or international 
treaty is only a technically inadequate instrument which will 
not allow the goal one had in mind to be attained. 

Such is the case of Article 10. No special organ, distinct 
from the Member of the League called upon to preserve the 
territorial integrity and the political independence of the 
attacked State, has the duty of deciding whether there is 
aggression, threat of aggression, or danger of aggression. The 
Council of the League, especially, has no power to make this. 
finding for the Members which are bound to fulfil the guarantee 
in question. According to the wording of Article 10 it must 
only ‘‘ advise upon the means by which this obligation shall 
be fulfilled—aviser aux moyens d’assurer ]’exécution de cette 
obligation.”*. However, in order to fulfil this function it must 
obviously determine whether there is a ‘‘ case of any such 
aggression or . . . threat or danger of such aggression—cas: 
d’agression de menace ou de danger d’agression: ’’ This finding 
is made only for the Council itself, to serve as a basis for its 
decision with regard to the ‘‘ means by which this obligation 
shall be fulfilled—moyens d’assurer l’exécution de cette 
obligation.’ Besides, according to the wording of Article 10, 
the Council only has to make this finding incidentally. 

As, on the one hand, the finding by the Council of the 
‘‘ aggression '’ or ‘‘ danger of aggression ’’ does not bind the 
Members and as, on the other hand, the question whether in 
a concrete instance the Members are bound by the guarantee: 
is only decided by the themselves, Article {10 does not in fact 
create a legal obligation for the Members to preserve the 
territorial integrity and the political independence of the other 
Member States. 

The history of the drafting of Article 10 does not enable 
one to say whether the power to decide if the guarantee is 
operative in concrefo was intentionally and with full awareness 
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of the consequences left to the Members of the League which 
were bound to carry out the guarantee. Perhaps one might 
conclude from the terms in which the article is drafted, notably 
the use of the word “ obligation ’’, that the authors had the 
intention of laying down a legal obligation. Moreover, as has 
already been pointed out, the provision of the first sentence 
of the article is guaranteed by the sanction of Article 16, 
paragraph 4 (exclusion from the League). If the authors 
wished to establish a real obligation, they have completely 
missed their mark since, perhaps involuntarily, they have left 
the right to decide in concrefo whether the conditions for the 
operation of the guarantee are present to the future subjects 
of the obligation. 

Nothing is more indicative of the significance of such a 
provision than the fact that the application of the sanction 
erivisaged by Article 16, paragraph 4, is rendered impossible 
in case of violation if not of the obligation to ‘“ respect’’, 
at least of the active obligation to “‘ preserve’’. It is the 
Council which must decide on the exclusion of a Member 
guilty of having violated this provision. But if the Council 
considets that a Member has not fulfilled its guarantee, 
the Member need but plead that the guarantee was not ope- 
tative. For if the Council has no power to determine by a 
decision binding the Members of the League whether an 
aggression exists, if only the guaranteeing Members are so 
competent, the Council cannot exclude a Member which in 
the exercise of its competence has decided that there was no 
aggression or danger of aggression and consequently that the 
guarantee was not operative. This, too, is a consequence, 
which was certainly not forseen by the legislator, of the fact 
that the finding of the ‘‘ case of guarantee *’ is not entrusted 
‘to an instance distinct from the subject bound to fulfil the 
guarantee, and consequently falls within the competence of 
the subject, thus escaping all control by another. instance. 

Given that it is for the Members of the League, which are 
bound to carry out the gaurantee, to decide whether a case 
calling for the application of the guarantee exists or not and 
that, on the other hand, the Council must solve the same 
question in its decision relative to the means by which this 
obligation shall be fulfilled by the Members, it is possible that 
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the decisions of the Members will be in contradiction not 
only with one another but also—and this is far more serious— 
with that of the Council. Should a war falling within the scope 
of Article 10 break out between two Members of the League, 
it can easily happen that each of these Members will accuse 
the other of being the ‘‘ aggressor’’ within the meaning of 
this article. The other Members must come to the aid of one 
or the other of the belligerants according to how they decide 
the question as to the aggressor. If the decisions of the guaran-. 
tors differ, it will be a war of all against: all on the basis of 
Article 10 of the Statute of the League, each party being able 
to justify its action by the wording of the article! Perhaps. 
the authors of Article 10 did not clearly forsee this conse- 
quence of their text when they did not entrust the ascertain- 
ment of the case of guarantee to an objective instance, or 
perhaps they did not even realize the necessity of so doing. 

Article 10 found its origin in the last of the Fourteen 
Points which Wilson proclaimed on January 8th, 1918. It 
read as follows : ‘‘ A general association of nations must be 
formed under specific covenants for the purpose of aflording 
mutual guarantees of political independence and territorial 
integrity to great and sinall states alike.’’1 From this text 
it seems that from the beginning Wilson saw in this guarantee 
of the territorial integrity and the political independence of 
the States the principal end of the League of Nations whose 
establishment he had in mind. In consequence one finds in the. 
draft of Colonel House (Article 20) and in the first two drafts. 
of ‘Wilson (Article IIJ) 2 a norm whose text corresponds to the 
fourteenth point : ‘‘ The Contracting Powers unite in guaran- 
tecing to each other political independence and territorial 
integrity. . . .’’. This provision contains only a guarantee 
and makes no mention of the obligation (already existing in 
general international law) to respect the territorial integrity 
and the political independence of the other States. According 
to this text the Members of the League would be bound not 
to admit a territorial] change or an infringement on the political 
independence of a Member brought about by violence, that is. 


1 MILLER, op. cit., vol. I, p. 12. 
* Ibid., vol. II, pp. 10, 12, 70. 
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to say not to recognize them and to reestablish the status quo 
ante. This guarantee was assuredly to cover only territorial 
changes and infringements on the political independence of a 
State by violence, because the possibility of contractual changes 
derives from the principle of political independence, that is 
to say from the sovereignty of the Members which is exactly 
what is to be protected. Moreover, Article III of Wilson’s first 
drafts forsaw, in express terms, the possibility of a revision 
of the status quo. The guarantee contained in the first sentence 
was limited by the following words: ‘“‘ but it is understood 
petween them that such territorial readjustments, if any, as 
may in the future become necessary by reason of changes in 
resent racial conditions and aspirations or present social 
and political relationships, pursuant to the principle of self- 
determination, and also such territorial] readjustments as may 
jn the judgment of three fourths of the Delegates be demanded 
by the welfare and manifest interest of the peoples concerned, 
may be effected, if agreeable to those peoples ; and that terri- 
torial changes may in equity involve material compensation. 
The.Contracting Powers accept without reservation the prin- 
ciple that the peace of the world is superior in importance to 
every question of political jurisdiction or boundary ’’. 1 

‘Thus it is evident that this guarantee ought to tend to 
prevent territorial changes sought by recourse to violence 
(notably, wars begun to bring about a territorial change), 
as well as to place an obstacle in the way of wars of conquest. 
Normally the provision ought not to be applied except at the 
moment when the intention of conquest should be established, 
i.e., at the negotiations of peace. This provision ought to 
have been entirely distinct from the other provisions of the 
Covenant, particularly from those relative to the settlement of 
disputes. As it was formulated in Wilson’s first drafts it 
would really have merited the epithet, ‘‘ corner-stone of the 
Covenant ’’, 

But this formula was essentially modified when Wilson, 
following a suggestion offered by General Tasker H. Bliss on 
January 14th, 19192, inserted in his third draft the following 





1 MIuuer, op. cil., vol. If, pp. 12-13, 70, 99. 
2 Tbid., p. 94. 
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words ‘“‘as against external aggression’’ after the word 
“integrity ’’. The genesis of the Covenant does not allow the 
determination of the reasons why Wilson accepted this proposal 
and whether he realized the radical change made in the provision 
which he considered fundamental by the introduction of the 
words which seemingly were quite innocent and self-evident. 
Probably he wished only to exclude from the guarantee 
certain enterprises against the territorial integrity and the 
political independence of a State which came from the 
very interior of the State, i. e., revolutionary movements. * 
However, as the words of Article 10 have a much larger scope, 
the whole of this provision, which is to assure an effective 
guarantee of the territorial integrity and the political inde- 
pendence of the Members of the League, no longer constitutes 
more than an attempt to protect the Members of the League 
only against wars of aggression, and this not without exception. 
All of the difficulties, even the obstacles pointed out in the 
preceding critical analysis, which are encountered in the 
application of Article 10 in its definitive form, are in the 
Jast analysis due to the fact that the Members are invited to 
preserve the territorial integrity and the political independence 
of the States “‘ against external aggression’’. Wilson’s legal 
adviser, David Hunter Miller, one of the meu who knows the 
story of the drafting to the Statute of the League of Nations 
the best, observes ‘‘ that the very general notion that Article 10 
of the Covenant is.a guarantee against invasion is entirely 
erroneous ’’.? It is certain that by these words Miller expresses 
the intentions of the legislator correctly. But these intentions 


! Similarly the British Dralt CunvenLion of January 20th, 1919, 
contained the words “ from foreign aggression ’” in an analogous 
provision, But the idea of the guaranlee of territorial integrity 
nevertheless preserves its full scope. It read: ‘‘ They (the H.C.P.) 
undertake to respect the territorial integrity of all States members 
of the League, and to protect them from foreign aggression, and 
they agree to prevent any attempts by other Stales forcibly to 
alter the territorial settlement existing at the date of, or established 
by, the present treaties of peace”. Mirzen, op. cil., vol. I, p. 106. 
Thus it is by no means a question only of defending the Members 
of the League of Nations against external aggressions but above 
all of placing an obstacle in the way of all attempts to change 
the territorial statute by force. 


2 [bid., vol. I, p. 170. 


f 


SRO ace 


were betrayed by the modification of the wording of Wilson's 
first two drafts which had the effect of giving Article 10 a text 
strongly justifying the ‘‘ erroneous notion ’’ in question. This 
ig the more true since the first intentions of the authors of 
Article 10 were obscured by the fact that the provisions relative 
to a peaceful change of the sfatus quo, which was intimately 
pound up with the norm expressed in ‘the original Article 10, 
was separated from it to be formulated in a much weakened 
form in Article 19 without there being the least relation, even 
external, between Article 19 and Article 10. The text of 
Article 10, thoroughly vitiated by the unfortunate addition 
mentioned above, shows that, when one wants to interpret 
this article without having to conclude that it is superfluous 
or inapplicable and consequently should be eliminated from 
the Statute, one must constantly invoke the original intentions 
of the legislator to show that Article 10 is essentially a guarantee 
against forceful changes of the territorial statute and the 
political independence of Members of the League. According 
to the intentions of the legislator this guarantee consists in 
the fact that the Members, bound to preserve the territorial 
integrity and the political independence of their associates, 
are also obligated, on the one hand, mutually to assist each 
other in preventing any change by violence in tlreir territorial 
statute or any infringement by violence on their political 
independence, and, on the other, not to recognize any situation 


‘created by such an action ! and to do their best to reestablish 


the status quo ante. Recent experiences have shown that it is 
not advisable to limit the guarantee to cases of ‘‘ external 
aggression ’’, that is to say to cases of violent actions which 
do not have a merely revolutionary character, which in other 
words arise ‘‘ abroad’’ and not ‘‘at heme’’. ‘The guarantee 
ought also to hold for enterprises having the effect of encoura- 
ging *‘ from abroad ’’, i. e., by another State, the revolutionary 
actions directed against the Government of a State Member 
of the League of Nations. 





*Cf. the resolution adopted by the Assembly of the League of 
oar - March 11th, 1932. O. J., Special.Supplement No. 101, 
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Consequently, Article 10 ought to be worded as follows : 


1. Each Member of the 
League shall respect the 
territorial integrity and the 
political independence of all 
the other Members. 


2. The Members of the 
League shall also mutually 
support one another in case 
of any action, and even in 
ease of danger of action, 
undertaken or encouraged 
from abroad which is designed 
to change by force the 
territorial statute or to violate 
by force the political inde- 
pendence of a Member. They 
shall not recognize any 
situation created by such 
action, and they shall do their 
best to re-establish the origin- 
al situation. 


3. The Council shall decide 
in each case whether, and 
how, the obligations enumer- 
ated in paragraph 2 of the 
present Article must be 
executed (or eventually : The 
Council shal] propose to the 
Members how the obligations 
enumerated in paragraph 2 
of the present Article can be 
executed). 


4, In this decision of the 
Council the vote of the 
Member of the League which 
has attempted to change by 
force the territorial statute 
or to violate by force the 

olitical independence of a 

ember and the vote of the 
Member directly affected by 
this attempt shall not be 
counted. 


1. Chaque Membre de la 
Société est tenu de respecter 
Pintégrité territoriale et l’indé- 
pendence politique de tous les 
autres Membres. 


2. Les Membres de la Société 
sont tenus en outre de se 
préter mutuellement  assis- 
tance contre toute action — et 
méme en cas de simple danger 
d’action — entreprise ou favo- 
risée de l’extérieur, qui vise a 
changer par la force le 
statut territorial ou a violer 
par la foree l’indépendance 
politique d’un Membre. Ils 
sont tenus de ne reconnaitre 
aucune situation créée par 
une telle action et de tout 
faire pour rétablir la situation 
antérieure. 


3. Le Conseil décide dans 
chaque cas si, et de quelle 
maniére, les obligations sti- 
pulées an paragraphe 2 du 
présent article doivent étre 
exécutées (ou éventuellement : 
Le Conseil doit faire aux 
Membres des_ propositions 
quant a ta maniére d’exécuter 
les obligations stipulées au 
paragraphe 2 du présent 
article). 


4, Lors de cette décision du 
Conseil] i] ne doit pas 6étre 
tenu compte des voix du 
Membre de la Société qui a 
tenté de changer par la force 
le statut territorial ou de 
violer par la force l’indépen- 
dance politique d’un Membre, 
ainsi que de celui qui est 
frappé directement par cette 
tentative. 
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Article 11 


1. Any war or threat of war, 
whether immediately affecting 
any of the Members of the 
League or not, is hereby 
declared a matter of concern 
to the whole League, and the 
League shall take any action 
that may be deemed wise and 
effectual to safeguard the 
peace of nations. In case 
any such emergency should 
arise the Secretary General 
shall on the request of any 
Member of the League 
forthwith summon a meeting 
of the Council. 


2. It is also declared to be 
the friendly right of each 
Member of the League to 
bring to the attention of the 
Assembly or of the Council 
any circumstance whatever 
affecting international rela- 
tions which tlreatens to 
disturb international peace or 
the good understanding 
between nations upon which 
peace depends. 


1. Il est expressément dé- 
claré que toute guerre ou 
menace de guerre, qu'elle 
aflecte directement ou non 
Yun des Membres de la So- 
ciété, intéresse la Société tout 
entiére et que celle-ci doit 
prendre les mesures propres 4 
sauvegarder efficacement la 
paix des Nations, En pareil 
cas, le Secrétaire général con- 
voque immédiatement le Con- 
seil, 4 Ia demande de tout 
Membre de la Société. 


2. [1 est, en outre, déclaré 
que tout Membre de la Société 
a je droit, a titre amical, 
d’appeler l’attention de I’As- 
semblée ou du Conseil sur 
toute circonstance de nature 
a affecter les relations inter- 
nationales et qui menace par 
suite de troubler la paix ou la 
bonne entente entre nations, 
dont la paix dépend. 


This Article provides for an intervention by the League of 
Nations in three cases: ‘‘ war’’, ‘‘ threat of war ’’—‘‘ guerre ’’, 
‘‘menace de guerre ’’ (paragraph 1) and “‘ any circumstance 
whatever affecting international relations which threatens to 
disturb international peace or the good understanding between 
nations upon which peace depends—toute circonstance de nature 
4 affecter les relations internationales et qui menace par suite 
de troubler la paix ou la bonne entente entre nations dont la 
paix dépend ’’ (paragrapli 2). 

The formulation of the third case contains many superfluous 
elements. It is self-evident that these circumstances must 
“affect international relations’’ in order to threaten to 
disturb the peace. To disturb the peace among the nations 
without affecting international relations is impossible. More- 
over to disturb the ‘‘ good understanding between nations 


upon which peace depends "’ is not different from disturbing 
“‘the peace ’’. A disturbance of the ‘‘ good understanding *' 
can only justify the intervention of the League envisaged in: 
Article 11 if peace depends on this good understanding, that 
is to say if the disturbance of the good understanding endangers 
the peace, The intervention of the League is solely for assuring 
the preservation of peace. 

The wording of Article 11 does not allow one to say with 
certitude whether the interests of the Members of the League 
must be affected at least indirectly by the facts justifying the 
intervention. On the other hand, in the third eventuality 
mentjoned in paragraph 2, the Covenant does not require even 
an indirect infringement. It is true that one might think 
that the following words which refer to the first two hypo- 
theses, ‘‘ whether immediately aflecting any of the Members 
of the League or not—qu’elle affecte directement ou non Pun 
des Membres de la Société ’’, indicate that at least an indirect 
infringement of the interests of the Menibers is necessary. 
Such an interpretation should fit in with the urgent character 
given to the procedure of the League and with the words 
‘“ matter of concern to the whole League’”’ (that is, not only 
the Member indirectly affected). But one may also be of the 
opinion that the clause cited above does not even. make an 
indirect infringement of the interests of a Member of the 
League necessary. The negation can be made to relate not 
only to the word “‘ immediately—directement ”’, but also to 
“ affecting—qu’elle affecte’’. If it is necessary that the war 
or the threat of war (paragraph 1) injures at least indirectly 
the interests of a Member of the League in order that the 
League should intervene, it would have been more accurate 
to say ‘‘ whether a Member of the League is affected directly 
or indirectly ’’. On the other hand if even:an indirect effect 
is unnecessary, the entire incidental phrase is superfluous. 
It ts also to be noticed that the condition which paragraph 2 
sets for an intervention by the League (‘any circum- 
Stance . . .—toute circonstance ...’’) covers that of 
paragraph 1 (‘‘ war or threat of war—guerre ou menace de 
guerre'’), but in the “‘ circumstance ’’ of paragraph 2, the 
Covenant does not require that a Member of the League must 
be affected even indirectly. Thus this supplementary condition, 





if it is really to play a role, might be avoided by invoking 
paragraph 2 instead of paragraph 1. 

The words ‘‘is hereby declared a matter -of concern to the 
whole League—intéresse la Société tout entiére’’ are also 
superfluous. They are merely the motives of the following 
provision which alone is legally important : ‘‘ the League shall 
take any action that may be deemed wise etc. . . .—celle-ci 
doit prendre les mesures propresetc. . . .’’ Itis only because 
it is provided that the League, in case of war or threat of war, 
must take the necessary measures for assuring the preservation 
of peace that the Covenant legally provides that cases of war 
or threat of war are of concern to the whole League. The 
“circumstance ’’ envisaged in paragraph 2 also is of concern 
to the whole League although it was not considered necessary 
to say so expressly in this paragraph. 

The third case of intervention is separate from the two others. 
To it is devoted a special paragraph. However, the functions 
assigned to the League of Nations by Article 11 are scarcely 
different in the third case from those which are contained in 
the first two hypotheses. In spite of the great difference 
which the two paragraphs have in appearance, the League of 
Nations—according to the present interpretation—in the third 
as well as the first two cases does not intervene except on the 
initiative of a Member State. This appears more clearly in 
paragraph 2, it is true, but in the two hypotheses of paragraph 1, 
a Member of the League must likewise initiate the procedure. 
To say in paragraph 2 that any Member has the right ‘‘ to 
bring to the attention of the Assembly or of the Council any 
circumstance . . .—d'appeler l'attention de l'Asssemblée 
ou du Conseil sur toute circonstance . ”” simply means, 
from the legal point of view, that any Member has the right 
to present a request with regard to the matter. 

This obviously means that the Council or the Assembly are 
bound to discuss circumstances referred to in this paragraph 
when ‘their attention is drawn to them. If this were not true 
the Members would not have any particular righé in this domain. 
Indeed if it is merely a question of drawing the attention of 
the Council or of the Assembly to something without binding 
them to take action of any kind, anyone can do so with regard 
fo any question whatsoever. It is with the same effect as 
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in paragraph 1, i. e:, by way of a request which must be 
considered, that the right of drawing the attention of the 
Council—to the exclusion of the Assembly—to any war or 
threat or war, was given to the Members of the League. Para- 
graph 1, it is true, does not expressly empower the Members 
to do more than ask for the convocation of the Council. But 
such a request will obviously not be presented except with the 
intention of causing the Council to consider the case of war 
or threat of war envisaged in this paragraph and to take the 
appropriate measures for effectively safeguarding the peace 
of nations, On the contrary, it is not a question of such mea- 
sures in paragraph 2. However, it cannot be doubted that the 
legislator wanted the Council or the Assembly, when their 
attention was drawn to the circumstance mentioned in para- 
graph 2, to take, as is the case of paragraph 1, “‘ any action 
that may be deemed wise and effectual to safeguard the peace 
of nations—les mesures propres A sauvegarder cfficacement Ja 
paix des Nations ’’. 

The fact that the request in conformity with paragraph 2 
is presented in the exercise of a “‘ friendly right ’’, or, as the 
French text states ‘‘ a titre amical’’, does not therefore give 
this paragraph a different significance than in paragraph 1. 
Indeed, the request to he made in conformity with paragraph 1 
cannot be presented in a different way than that which, in 
paragraph 2, it was considered necessary to qualify as a friendly 
act. Besides, it only creates a relationship between the Member 
which makes the request and the Council or the Assembly. 
The relationship between the League of Nations, which inter- 
venes, and the State object of the intervention is another 
matter. The fact that the Covenant qualifies. the request, which 
it authorizes.the Members to make, as a friendly right by no 
means legally indicates what character the: subsequent action 
of the League with regard to the non-member States will have 
in the eyes of general international law. On the contrary 
for the Member States it is a question of the execution of an 
obligation imposed on the Council and the Assembly by 
the Covenant, which binds the Members of the League. 
If this statute authorizes the Members to present a request 
the exercise of such a right cannot be considered by any 
Member as an unfriendly act. From the legal point of 
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yiew the words “‘ friendly right—a titre amical’’ are therefore 
superfluous. 

According to paragraph 1 the Council can only act on the 
jnitiative of a Member. This is the conclusion which must 
pe drawn from the fact that the second sentence of this para- 
graph, which gives the presentation of a request by a Member 
as a condition of the convocation of the Council, opens by 
these words: ‘‘ In case any such emergency should arise . . 
_—En pareil cas. . . .’’ This phrase thus completes the condi- 
tion laid down in the first part of the paragraph for an inter- 
vention by the League. That a war has broken out or that 
there is a threat of war is not enough to cause the Gouncil to 
take the appropriate measures. The war or the threat of war 
must have been the object of a request for intervention on 
the part of a Member. But the first sentence of paragraph 1 
in itself by no means allows of the:conclusion that only the 
Council is empowered to exercise the intervention envisaged 
in this paragraph, since only the League as such is mentioned. 
For the Council alone to be able to act it would have been 
necessary to name it in the first sentence instead of ‘‘ the 
League’. The Assembly is excluded only indirectly, that is, 
by the fact that the second sentence, which says that the 
Council will be summoned at the request of a Member, implies 
that the function entrusted to the League in the first sentence 
shall be exercised only by the Council. Thus this second sen- 
tence—without the authors having expressly wished it—makes 
‘the Council the sole organ competent to exercise the function 
envisaged in paragraph 1. It is likely that the author of the 
second sentence, which was only introduced into the text of 
paragraph 1 at a relatively advanced stage of the deliberations, 1 
was of the opinion that the League of Nations ought only to 
exercise the function envisaged by paragraph 1 through the 
intervention of the Council. This is the only way to explain 
why in the second sentence the request of a Member of the 
League is only mentioned for a special circumstance, namely, 
when the Council is not in session at the moment when a 
Member desires to call its attention to a war or threat of war. 





1This sentence was introduced in Article 11, paragraph 1, 
by the vrata’ Committee on the proposal of the British 
delegation, cf. MILLER, op. cft., vol. II, pp. 661, 669, G75. — 


For if the Council is meeting at this moment there is no sense 
in having it convoked by the Secretary-General. But the first 
sentence where one simply speaks of the League would also 
have empowered the Assembly to take the measures in question. 
It is evident that one had not thought of this circumstance 
at all when the second sentence was added. 

According to the terms of the first sentence, which in origin 
constituted all of paragraph 1, the Council or the Assembly 
would have had to act ex officio in the circumstances indicated. 
Of course in reality they would not have been able to do so 
except at the request of a Member of the League which in the 
case of the Council could only be a Member represented on the 
Council but which for the Assembly could be any State Member 
of the League. In consequence of the addition of the second 
sentence, from now on only the Council can act, and no longer 
ex officio but at the request of any Member. Indeed this sen- 
tence permits any Member to present the request in question 
for. all the cases envisaged in paragraph 1. However, as a 
scope which only fits the case where the Council is not in session, 
and must therefore be convoked, is given to this request, it is 
not possible to say what must happen when the Council is 
already in session when a Member desires to present a request 
based on paragraph 1. 

However, this interpretation of paragraph 1, and especially 
of the relationship of the first and second sentences, is not the 
only one possible. It is based on the fact that the second sen- 
tence in its introductory phrase (‘‘ In case any such emergency 
should arise—En pareil cas ’’) refers to all:cases in which the 
first sentence envisages an intervention of the League. 

If, according to another interpretation, the second sentence 
taken literally merely gives all the Members the right to present 
a request for the convocation of the Council:(but not a request 
for intervention), and, even if it does not say so expressly, only 
gives this right to the Members in case the Council is not already 
in session, since in the contrary. case the Council could not be 
convoked ; if, moreover, it is recalled that this sentence does not 
provide for the case where the Council—or the Assembly—is 
in session, while in this instance the first sentence is applicable, 
the following interpretation can be made: if one of the two 
conditions stipulated in the first sentence of paragraph 1 (war or 
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threat of war) is present, the League, i. e., the Council or 
the Assembly, must ex officio take the measures envisaged in 
this provision, that is, in the case of the Council at the request 
of one of its members and not of any Member of the League, 
and, in the case of the Assembly, at the request of any of the 
Members. It is only during the periods when the Council is 
not in session that the second sentence gives any Member the 
right to request the Secretary-General, who must carry out 
the request, to convoke the Council. This request has the sole 
purpose of giving the Council the occasion : 1) To take a stand 
with regard to war or a threat of war ex officio, that is to say 
if one of its Members makes a proposal to do so; and 2) if it 
deems necessary to take the measures envisaged in the first 
sentence. 

This interpretation, which (to tell the truth) is only possible 
if the first words of the second sentence are not taken into 
account, has the advantage of also permitting the application of 
Article 11, paragraph 1, when the Council is in session. On the 
other hand it has the consequence that the function assigned 
to the League by paragraph 1 is no longer reserved for the 
Council. This consequence, however, is really of no importance. 
Indeed, according to paragraph 2 not only the Council but also 
the Assembly can deal with all cases to which paragraph 1 
refers. It may be recalled that paragraph 2 speaks of ‘‘ any 
circumstance whatever affecting international relations which 
threatens to disturb international peace or the good under- 

‘standing between nations upon which peace depends—toute 
circonstance de nature 4 affecter les relations internationales 
et qui menace par suite de troubler la paix ou la bonne entente 
entre nations, dont la paix dépend.’’ This formula undoubtedly 
covers “‘ any war or threat of war—toute guerre ou menace de 
guerre ’’ of which paragraph 1 speaks. According to the first 
of the two interpretations of paragraph 1 mentioned above, 
the Council has exclusive competence. Actually this restriction 
lacks all significance since any Member which in case of war 
or threat of war wishes to bring the question to the notice not 
of the Council but of the Assembly can call upon the latter 
by invoking Article 11, paragraph 2. 

Article 11 refers to facts to which other provisions of the 
Covenant also attach consequences resembling in part but 
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differing also in certain respects from those envisaged in this 
article. It is possible in every case where the League of Nations 
acts in virtue of Article 11 to invoke the provisions of the 
Preamble relative to the purpose of the League of Nations 
(‘to achieve international peace and security—pour leur 
garantir la paix et la sftreté ’’), as well as Article 3, paragraph 3, 
or Article 4, paragraph 4 (‘‘ The Assembly (the Council) may 
deal . . . with any matter within the sphere of action of the 
League or affecting the peace of the world—L’Assemblée (le 
Conseil) connait de toute question qui rentre dans la sphére 
d’activité de la Société ou qui affecte la paix du monde’’). 
The juridico-technical criticism of the latter quotation has 
been made above.! Here one has only to point out that, from 
the point of view of Article 11, this article, just as the provision 
of the Preamble cited above and of Article 3, paragraph 3, 
and Article 4 paragraph 4, gives the League of Nations power 
to take all measures which it deems necessary for safeguarding 
the peace of nations. Legally it makes little difference whether 
the Covenant gives the League power to act in abstracto in 
matters affecting the peace of the world without defining this 
activity at all, or whether it prescribes that the League shall 
take ‘‘ any action that may be deemed wise and effectual to 
safeguard the peace of nations .’’ Article 11 only goes beyond 
the framework given to the activity of the League by the pro- 
vision of the Preamble or Article 3, paragraph 3, or Article 4, 
paragraph 4, in so far as in paragraph 1 it permits the convo- 
cation of the Council in an emergency on the request of any 
Member of the League and in paragraph 2 gives each Member 
the right to request the Council or the Assembly to consider 
an intervention. 

The overlapping of Article 11 and Articles 12 to 17 raises 
questions whose solution is far more difficult. Among the facts 
for which Article 11 envisages an intervention of the League 
undoubtedly falls a ‘‘ dispute likely to lead to a rupture— 
différend susceptible d’entrainer une rupture’’, which opens 
the procedure instituted in Articles 12 to 15. The war to which 
a Member of the League resorts in violation of Articles 12, 13 
and 15 and which provokes the application of Article 16, 


1 See supra, pp. 41 et seq. 
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constitutes at the same time a war which may lead to the 
intervention of the League in virtue of Article 11. Among the 
measures which the League is authorized to take in virtue of 
Article 11, in order to safeguard the peace of the world, are 
poth the settlement of a dispute which is provided for in 
paragraphs 1 to 3 of Article 15 and the economic or military 
measures of paragraphs 1 and 2 of Article 16. In this respect an 
opinion is often expressed, for example, in the report of the 
Gommittee of the Council dated March 15th, 1927,1 according 
to which “‘the very general terms of Article 11—‘ any action 
that may be deemed wise and effectual to safeguard the peace 
of nations ’—allow of any action which does not imply recourse 
to war against the recalcitrant State’’. This conception, 
. however, is justified neither by the wording nor by the spirit of 
Article 11. ‘‘Recourse to war against the recalcitrant State”’ 
may well be the appropriate means of putting an obstacle in the 
way of, and especially of ending, a war between two States. This 
depends on circumstances which only the organ of the League 
handling the affair can appreciate. ? 

However, it is desirable to note that when measures of 
coercion, either economic or military, are taken in application 
of Article 11, they can never have the character of “‘ sanctions ” 
in the meaning of Article 16. They are not taken, as is the case 
of Article 16, as a reaction against a violation of the law but 
as a purely political means of preventing hostilities, of restrict- 
ing them, or of bringing them to an end without regard to the 

uestion whether the State against which they are directed 
is acting within or against the law. 


10. J., 1927, p. 833. 


* Just as the Council or the Assembly is not limited with respect 
to “action that may he deemed wise and effectua! to safeguard the 
eace of nations—mesures propres 4 sauvegarder efficacement 
& paix des Nations”, so Article 11 does not specify the legal nature 
of the decisions by which these measures must be taken. This 
decision can, depending on its spirit or intent, constitute a norm 
having a binding character, or it can represent merely a counsel, 
& proposition which the Members are free to accept or reject, a 
mere recommendation. If the decision lays down a binding 
horm, a unanimous vote is necessary—according to the prevailing 
interpretation—and the States Members which are not represented 
on the Council but which are interested in the question must 
Participate in the deliberations and in the vote (Article 4, 
paragraph 5, and Article 5, paragraph 1). 
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This is why, even apart from the difference in the procedures 
of Article 16, paragraph 1, which provides for individual 
action of the Members and of Article 11, paragraph 1, which 
provides for action by the Council of the League, there is 
really no conflict between Articles 11 and 16. But one might 
see a contradiction between these two Articles in the fact 
that, according to Article 16, the Members of the League are 
obligated or at least authorized to undertake a sanctions war 
against a Member of the League which violates certain provi- 
sions of the Covenant, whereas Article 11 requires the League 
to prevent or to stop all war. It is true that it cannot be 
seriously doubted that a sanctions war in application of 
Article 16 and in conformity with the meaning of the entire 
Covenant does not correspond to the conditions formulated in 
Article 11, paragraph 1, which cause the taking of the League 
action envisaged in that provision. The wars against which 
Article 11 is directed apparently could not include those begun 
by Members of the League in virtue of Article 16. But this does 
not result from the wording of Article 11. 

On the contrary there is a real clash between Article 11, on 
the one hand, and Articles 12,13,15 and 17 on the other’, 
in so far as the League attempts by the application of Article 11 
to solve a conflict which threatens the peace or has already 
provoked arupture. Actually Articles 12 to 17 do not regulate 
im an exclusive manner the ways and means for solving a 
conflict. It is not by a logical but by a teleological contradiction, 
by an inconvenient system highly criticizable from the point 
of view of the organization of a collectivity, that the Covenant 
on the one hand (Article 12) obligates Members to submit a 
dispute which arises between them to judicial settlement 
in conformity with Article 13 or to a procedure of appeal to 
the League of Nations which is carefully outlined in Article 15, 


‘In the report of a Council Committee, dated March t5th, 
1927, (O. J., 1927, p. 832), it is stated : “* The procedure instituted 
under Article 11 in no way implies the exclusion of procedure taken 
under other provisions of Lhe Covenant. ‘The Aaland Islands 
question, for example, was referred to the Council by the British 
{mpire in virtue of Article 11; this did not, however, prevent the 
Council from declaring itself competent under Article 4, parngraph 
a Sa ine same time applying as far as possible Articles 12, 
15 an i 


while on the other hand the League itself can be legally called 
upon by any Member, even by a party to the conflict, to solve 
the conflict on the basis of another provision and in a somewhat 
different way. It is to be pointed out in this connection that the 
procedure envisaged by paragraphs i to 3 of Article 15 with 
regard to its essential point (the bringing about of a settlement 
between the parties which they have to accept) does not differ 
from that instituted by Article 11 when the League undertakes 
to settle a conflict in order to safeguard the peace. In so far 
as the procedure for adjusting conflicts according to Article 11 
is parallel to that of paragraphs 1 to 3 of Article 15, it is super- 
fluous even if not dangerous, for it can have the effect of retard- 
ing the application of measures envisaged by paragraph 4 
of Article 15. If Article 15 is applied, paragraph 4 can not come 
into effect until the procedure of paragraphs 1 to 3 is exhausted. 
But a procedure such as that envisaged in Article 15, para- 
graph 4, is not possible on the basis of Article 11, for the latter 
gives no possibility for the Council, without counting the votes 
of the parties, to take a decision which would have the effect 
of binding one of the parties to the dispute not to resort to 
war if the other complies with the decision. This is undoubtedly 
a better and much more effective method of assuring the peace 
than an adjustment of a dispute under Article 11. 

There is no way of telling whether this overlapping of the 
two procedures has been in conformity with the conscious 
intentions of the legislator from the beginning or whether it 
is only the involuntary consequence of a careless drafting of 
the Covenant. It is true that at present one tends to consider 
this lack of rigidity of the organization of the League of Nations 
to be advantageous. In reality one makes a virtue of necessity 
when, with respect to Article 11, one counts among the qualities 
of the statute of the League the fact that it leaves the liberty 
of choosing between several procedures to the Members and 
to the organs or when one speaks approvingly of the omni- 
presence or universal applicability (Aligegenwart) of Article 11. 
For this “‘ omnipresence ’’ contains in itself grave dangers. 

It is really not an ideal situation that when the League of 
Nations is requested to deal with some affair neither the parties 
hor the organs themselves—as is so often the case—know 
exactly which is really the article of the Covenant to be applied 


and that one can go from one article to another in a purely 
arbitrary fashion. The text of Article 11 in no wise makes it 
impossible, in case of a dispute in the meaning of Article 15, 
that is to say in case of a conflict for which no tribunal is 
competent, for one of the parties to invoke the application of 
Article 11 instead of submitting the dispute to the procedure 
of Article 15. But if it is a question of settling the substantive 
part of the dispute by means of the procedure of Article 11, 
this possibility is in contradiction with the clear alternative 
of Article 12 which provides that a ‘‘ dispute likely to lead to a 
rupture—différend susceptible d’entrainer une rupture ’’ must 
be submitted either to judicial settlement or to “‘ enquiry by 
the Council—examen du Conseil’’, a term which undoubtedly 
refers only to the procedure of Article 15. 

The Assembly of 1928, in the resolution by which it 
recommended to the Council the memorandum relative to 
Articles 10, 11 and 16 of the Covenant,! stated that,in virtue of 
Article 11, “‘the League’s first task is to forestall war, and that, 
in all cases of armed conflict or of threats of armed conflict, of 
whatever nature, it must take action to prevent hostilities or 
to stop hostilities which have already begun ’’. If one excludes 
the measures for settling the substance of a conflict from those 
which the League is authorized to take in application of 
Article 11 for safeguarding peace, if this article is only the 
basis for acts of a different kind, appropriate to prevent, limit 
or stop hostilities, there is no difficulty in using it before or 
after the procedure of Articles 12 to 17, or concurrently with 
these Articles. Article 11 thereafter serves the same end as 
Articles 12 to 17, but it tries to reach it by following entirely 
different paths than those of Articles 12 to 17. In such a case 
one of the procedures would be quite compatible with the 
other. 

There is also a real conflict between Article 11 and Article 19, 
because the latter states that ‘‘ The Assembly may . 
advise . . . the consideration of international conditions 
whose continuance might endanger the peace of the world— 
L’Assemblée peut . . . inviter les Membres de la Société a 
procéder 4 un nouvel examen .. . des situations internatio- 


1 A,1928, P., p. 115. 
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nales, dont le maintien pourrait mettre en péril la paix du 
monde.’ A situation of this kind obviously constitutes a 
«‘ circumstance’ like that mentioned by paragraph 2 o! 
Article 11, and ‘‘ advise the consideration . .—Inviter les 
Membres de la Société a . . un examen . .”’ also consti- 
tutes an ‘“‘ action that may be deemed wise and effectual to 
safeguard the peace of nations—mesures propres A sauvegarder 
efficacement la paix des Nations .’’ The League, that is to say 
the Council as well as the Assembly, can thus, on the basis 
of Article 11, take the same measures as Article 19 assigns to 
the exclusive competence of the Assembly. If Article 11 is not 
to authorize the League to make proposals similar to those 
which are envisaged by Article 19, it is desirable to amend 
Article 11 to this effect by expressly excluding such proposals 
from the measures possible under this Article and by reserving 
them for the cases where Article 19 is applied. 

Why the formulae introducing the two paragraphs of 
Article t1 (‘is hereby declared—I) est expressément déclaré” 
and ‘‘Itis also declared—Il est, en outre, déclaré’') are super- 
fluous, has been pointed out above. } 

In conclusion, Article 11 ought to be worded as follows : 


1. In case of war or threat 1. En cas de guerre ou de 


of war (whether a Member of 
the League is directly or 
indirectly affected), as well 
as in any circumstance which 
threatens to disturb the peace 
of Nations, except in 
case of action taken under 
Article 16 against a violator 
of the Statute, any Member 
of the League may ask the 
Council or the Assembly that 
the League of Nations 
consider the matter. If the 
Council is not in session, the 
Tequest may be sent to the 
Secretary General who shall 
forthwith summon a meeting 
of the Council. 
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‘See supra, pp. 27-28, 30. 


menace de guerre (qu'un 
Membre de la Société en soit 
affecté directement ou indi- 
rectement), ainsi qu’en toute 
circonstance qui menace de 
troubler la paix entre des 
Nations, sauf en cas d’action 
dirigée en vertu de l’article 
16 contre un violateur du 
Statut, tout Membre de la 
Société peut demander av 
Conseil ou a Assemblée que 
la Société des Nations se 
saisisse de la questjon. Si le 
Conseil nest pas en session, 
la demande peut étre adressée 
au Secrétaire général qui doit 
convoquer immédiatement le 
Conseil. 
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2. The League, acting 
through the organ invoked 
under paragraph 1 of this 
Article, shall take any action 
that may be deemed effectual 
to safeguard the peace of 
nations, In so doing it shall 
refrain from seeking the solu- 
tion of a dispute, which 
shall be reached through the 
application of Articles 12 
to 17, or from making pro- 
posals envisaged by Article 
19. 


La Société — par 1’ inter- 
meédiaire de l’organe auquel 
il a été fait appel en applica- 
tion du paragraphe 1 du pré- 
sent article — doit prendre les 
mesures propres 4 sauvegarder 
eMficacement Ia paix des Na- 
tions, tout en s’abstenant de 
rechercher la solution d’un 
différenid, qui doit étre assurée 
par application des articles 12 
4 17, ou de faire des proposi- 
tions telles que les prévoit 
Varticle 19. 


Articles 12 to 15 
INTRODUCTION 


The provisions of the statute of the League of Nations 
with regard to the settlement of disputes are based on two 
entirely divergent juridico-political principles. One prescribes 
that all disputes arising between the Members of the League 
are to be divided by means of an objective criterion into two 
classes, namely, legal and political conflicts, the first being 
submitted to the decision of an international tribunal, the 
second to the Council of the League of Nations. This purpose 
is expressed in Article 13, paragraph 1, according to which 
the Members of the League agree that, if a legal dispute should 
arise among them, that is to say “‘ any dispute . . . suitable 
for submission to arbitration or judicial settlement—un 
différend susceptible . . d’une solution arbitrale ou judi- 
ciaire’’, ‘“‘they will submit the whole subject-matter to 
arbitration or judicial settlement—la question sera soumise 
intégralement a un réglement arbitral ou judiciaire’’. In its 
form, at least, this is the institution of an obligatory jurisdiction 
for legal conflicts. The same tendency is’ likewise evident 
in Article 13, paragraph 2, which gives a sort ‘of legal definition 
of legal disputes providing an objective criterion of the con- 
flicts which should be submitted to tribunals, But this tendency 
appears still more clearly in the fact that, on the obvious 
presumption that only political disputes are to be brought 
before the Council, that body is not required to follow positive 
international law, as a tribunal would do in its decision, when 
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it drafts its proposal for a settlement. On the contrary it is 
provided that the Council may make ‘“ recommendations 
which are deemed just and proper in regard thereto—les 
solutions . . . les plus équitables et les mieux appropriées 
4 l’espéce ’’ (Article 15, paragraph 4). Indeed, this provision 
is fully justifiable if the Council is to be confronted not by 
legal but only by political disputes. 

This conception, however, is erroneous. The error, it is true, 
comes from the terms of the statute themselves, for though 
the text clearly indicates the tendency towards the institution 
of an obligatory jurisdiction for legal conflicts, an entirely 
different juridico-political principle, contrary to this provision, 
is expressed in the same statute. The conflicting parties are 
left free to entrust the solution of the dispute either to an 
international tribunal or to the Council regardless of whether 
it is objectively a question of a legal or a political dispute. 
Consequently the Council can also be competent to decide 
cases which have a purely legal character. The Council, 
however, certainly is not the proper organ for such a task. 
Indeed this was the opinion of the authors of the Covenant. 

A series of discordances which are extremely regrettable 
from the juridico-technical point of view results from the fact 
that Articles 12 to 15 are based on two entirely different 
conceptions. According to Article 13, paragraph 1, the Members 
of the League are bound to submit the legal disputes to an 
international tribunal. Consequently, another provision ought 
to obligate them to bring their political conflicts before the 
Council. However, Article 15, paragraph 1, which treats 
this point, contains no such provision, which ought naturally 
to follow from the terms of Article 13, paragraph 1. On the 
basis of a quite different hypothesis, it says that if the dispute 
is not submitted to an international tribunal, it shall be brought 
before the Council. To this end it suffices if one of the parties 
notifies the Secretary-General of the existence of the dispute. 
Paragraph 1 of Article 15 does not say, in a similar way to 
Article 13, paragraph 1, ‘‘ whenever any dispute shall arise 
between the Members of the League which is not susceptible 
to an arbitral or judicial settlement . . .”’ but “If there 
Should arise . . . any dispute . . . which is not submitted 
to arbitration or judicial settlement in accordance with 
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Article 13, the Members of the League agree that they will 
submit the matter to the Council—S'il s’éléve . . . un 
différend . . . et sice différend n’est pas souniis a la procédure 
de l’arbitrage ou 4 un réglement judiciaire, prévu a l’article 13, 
les Membres de la Société conviennent de le porter devant le 
Conseil. ’’ Thus the provision of Article 13, paragraph 1, by 
which the Members are bound to submit a dispute concerning 
a point of law to an international tribunal is invalidated. As 
it stands it can only be misleading. According to the present 
provisions of the Covenant it is simply not true that, as stated 
in Article 13, paragraph 1, ‘‘ The Members of the League agree 
that whenever any dispute shall arise between them which they 
recognise to be suitable for submission to arbitration or judicial 
settlement . . . , they will submit the whole subject-matter 
to arbitration or judicial settlement. ’’ Whoever tries to explain 
the real legal situation by means of these words takes a great 
risk of making a mistake, It is only provided (and this results 
only {rom the provisions of Article 15, paragraph 1) that the 
Members of the League between which a dispute arises can 
agree to submit the dispute to a tribunal without taking into 
consideration whether it is a legal or a political conflict. 
If such an agreement is not reached, then they are bound— 
according to the terms of Article 12, paragraph 1, and of the 
first sentence of Article 15, paragraph 1—to submit the matter 
to the Council. (We shall have to return to this last point.) 

It is likewise because of the fact that the provisions of 
Articles 12 to 15 form two entirely different juridico-political 
principles that another contradiction can be explained. On 
the one hand, the objective criteria of a legal dispute are 
indicated in Article 13, paragraph 2 (this is necessary if the 
Members of the League are obligated to submit such cases to 
tribunals); on the other, Article 13, paragraph 1, gives a 
subjective criterion totally irreconcilable with the objective 
criteria pointed out above, since it provides that the subjective 
opinion of the parties determines whether a conflict has a 
legal character or not. It speaks of disputes “‘ which they 
recognize to be suitable for submission to arbitration—suscep- 
tible, & leur avis, d’une solution arbitrale ou judiciaire)’’. As 
a first result the obligation to submit legal conflicts to a 
judicial procedure becomes illusory as far as the substance 
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is concerned. There is only the semblance of an obligation when 
the decision as to whether or not the case for which the obli- 
gation was created exists depends on the judgment of the 
obligated subject. As a second result, the objective definition 
of the legal dispute, which is established in paragraph 2 by 
enumeration, becomes totally superfluous. This provision, 
which, by its tendency, shows that one wished to make it a 
legal definitions is weakened almost to the point of being 
legally irrelevant and of constituting only a declaration, entirely 
out of place in a legal system, with regard to what was generally 
considered as a legal dispute. In the English version the 
proposition is formulated : “‘are declared to be. . .”’, in 
the French : ‘‘on déclare . . .’’. This provision loses all 
legal value, although rather because the contents of paragraph 2 
appear only as a theory without binding character than because 
the word “‘ generally ’’ indicates that the enumeration of legal 
disputes reproduced in the paragraph is not exhaustive or 
without exception. As the parties in dispute are not legally 
bound to adopt the theory enunciated in this paragraph with 
regard to the nature of the legal dispute, — for even when 
one of the criteria which are mentioned here finds its application 
in a concrete instance it is by no means necessary to submit 
the dispute to a tribunal, — the whole of Article 13, paragraph 
2, might have been omitted. 

The subjective criterion of the first paragraph—the provisiou 
according to which the parties must recognize that a dispute 
is suitable to judicial settlement before it has to be submitted 
to a tribunal—appears, if it is examined in the light of the real 
regulations which the Covenant provides, as superfluous and 
misleading. It goes without saying that the disputing parties 
only will agree to submit their dispute to a judicial decision if 
they consider this dispute to be susceptible of such a decision: 
Besides, the fact that they can be of this opinion—perhaps 
wrongly—even if this case, and objectively, that is to say, 
according to the quasi-egal definition of the Covenant, does not 
constitute a legal conflict. But what is important is not that the 
disputing parties do or do not consider their dispute as a legal 
case, but that—for any reason at all—they agree or do not agree 
to submit it to a tribunal. Indeed, in the case where the two 
parties are of the opinion that their dispute turns on a point of 
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law but where one of them for some reason does not wish to 
go before a tribunal, the competence of the latter is excluded 
and, according to the terms of paragraph 1 of Articles 12 and 
15, the only recourse which remains is to the Council. 

The enumeration of legal conflicts in paragraph 2 of Article 13, 
is, in view of the other provisions with regard to the settlement 
of disputes, not only superfluous but also inadequate from the 
point of view of the technique of law and defective with respect 
to the theory of law. This paragraph defines as arbitrable or 
justiciable ‘‘ Disputes as to the interpretation of a treaty, 
as to any question of international law, as to the existence of 
any fact which if established would constitute a breach of any 
international obligation, or as to the extent and uature of the 
reparation to be made for any such breach.’’ It is to be noted 
that the second of the categories of legal disputes—‘‘ any 
question of international law ’’—really covers the three others 
and that it is therefore superfluous to enumerate the latter. 
The disputes with regard to the interpretation of a treaty, as 
to the existence of any fact constituting a breach of any inter- 
national obligation, as to the extent and nature of the repa- 
ration to be made for any such breach, are all ‘‘ questions 
of international law. *’ Tle enumeration of these three points 
does not cover all questions of international law which can give 
rise to a conflict, a conflict which will thenceforth have the 
character of a legal dispute. 

The formulation of Articles 12 to 15 of the Statute is not 
only defective because these Articles, according to their wor- 
ding, seem to institute an obligatory jurisdiction for diputes 
of a legal nature when in reality the parties are left free to 
choose between recourse to tribunals and.a procedure of settle- 
ment inspired by another principle, but also because the 
alternative thus resulting from the terms of paragraph 1 of 
Article 12 and from the first sentence of paragraph 1 of 
Article 15 appear to leave the choice only between resort to 
an international tribunal and appeal to the Council of the 
League of Nations. This does not correspond’ to the intentions 
of the Covenant as the organs of the League of Nations have 
interpreted them. 

_In Article 12, paragraph 1, it is stipulated that all disputes 
must be submitted ‘‘ either to arbitration or judicial settlement 
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or to enquiry by the Council—soit a la procédure de l’arbitrage 
ou Aun réglement judiciaire, soit 4 l’examen du Conseil '’. For 
its part Article 15, paragraph 1, provides that ‘‘ If there should 
arise. . . amy dispute . . . which is not submitted to arbitra- 
tion . . . the Members of the League agree that they will submit 
the matter to the Council—S’il s’éléve . . . un différend.. . 
et si ce différend n’est pas soumis 4 la procédure de I’arbi- 
trage . . . les Membres de la Société conviennent de le porter 
devant le Conseil ’’. It seems to result from these two provisions 
that the Members of the League are bound to bring a conflict 
before the Council in case it is not submitted to a judicial 
procedure. But the second sentence of Article 15, paragraph 1, 
changes the situation created by the two provisions cited 
above. It states: ‘‘ Any party to the dispute may effect such 
submission by giving notice of the existence of the dispute to 
the Secretary General . . .—A cet effet, il suffit que l’un 
d’eux avise de ce différend le Secrétaire général. . . .”. “‘ Il 
suffit ’’ signifies that no party is bound to call on the Council 
but that each party is simply bound to submit to the procedure 
of enquiry by the Council if the other submits the matter to 
that body. The Council will not have to consider the matter 
at all, even if the case is not submitted to any judicial proce- 
dure, if neither party wishes it. No party is bound to call on 
the Council. By abstaining from doing so neither party violates 
the Covenant so long as it does not resort to war. 

The parties can even agree by treaty to submit the case to 
a conciliatory instance other than the Council. By this treaty 
they can directly or indirectly dispense with resort to the 
Council. The Assembly of the League of Nations has recom- 
mended in the most express terms that Members of the League 
conclude such treaties 1, which are considered consistent with 


the Covenant in conformity with Article 21. In fact a series of 
treaties setting up permanent commissions of conciliation 


1 The first paragraph of the resolution adopted by the Assembly 
on September 22nd, 1922, is as follows: ‘“ With a view to 
promoting the development of the procedure of conciliation in the 
case of international disputes, in accordance with the spirit of the 
Covenant, the Assembly recommends the Members of the League, 
subject to the rights and ebligations mentioned in Article 15 of 
the Covenant, to conclude conventions with the object of laying 
their disputes before Conciliation Commissions formed by 
themselves.” A.1922.P., vol. I, p. 14. 
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exists, which, however, in general do not exclude the compe- 
tence of the Council under Article 15, but rather suspend it; 
for they provide that appeal to the Council is only to be made 
in case of the failure of the procedure before the special com- 
mission of conciliation. If, in violation of such a treaty, the 
Council is called upon by one party, while the proceedings 
before the commission of conciliation instituted by the treaty 
are going on, or before the matter has been laid before that 
body, upon exception raised by the other party, the Council 
must refer the plaintiff back to the commission. Should this 
not be the case, the Council of the League of Nations would 
make itself the accomplice of the violation of a treaty whose 
existence is not only compatible with the Covenant but whose 
conclusion has been desired and recommended by the League 
of Nations itself. But the attitude of the Council here indicated 
as correct has no basis in the wording of the Covenant. According 
to Articles 12 and 15, the Council can only reject the request 
of a party which submits a conflict if the latter is ‘‘ submitted 
to arbitration or judicial settlement ’’ and not if it is submitted 
to a commission of conciliation. This is a deficiency which ought 
to be remedied. 

When a new text is made, one might also avoid indicating 
twice, as does the present text of the Covenant (Article 12, 
paragraph 1, and Article 13, paragraph lf, if it is related to 
Article 15, paragraph 1), that it is possible to choose between 
the tribunal and the Council. 


Article 12 


1. The Members of the 1. Tous les Membres de la 


League agree that if there 
should arise between them 
any dispute likely to lead to 
arupture, they will submit the 
matter either to arbitration 
or judicial settlement or to 
inquiry by the Council, and 
they agree in no case to resort 
to war until three months 
after the award by the 
arbitrators or the judicial 
decision or the report by the 
Council. 


Socicté conviennent que, s’il 
s’éléve entre eux un différend 
susceptible d’entrainer une 
rupture, ils le soumettront soit 
a la procédure de I’arbitrage 
ou a un réglement judiciaire, 
soit a l’examen du Conseil. 
Ils conviennent encore qu’en 
aucun cas ils ne doivent 
recourir a Ja guerre avant 
Vexpiration d’un delai de trois 
mois apres la décision arbitrale 
ou judiciare, ou le rapport du 
Conseil. 
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2.. In any case under this 
Article the award of the 
arbitrators or the judicial 
decision shall be made within 
a reasonable time, and the 
report of the Council shall 
be made within six months 
after the submission of the 


-2. Dans tous les cas prévus 
par cet article, la décision doit 
étre rendue dans un délai rai- 
sonable et le rapport du 
Conseil doit étre établi dans 
les six mois & dater du jour 
ot il aura été saisi du diffé- 
rend. 


dispute. 


The reasons why the introductory formula to paragraph 1 
(‘‘ The Members of the League agree . . .—Tous les Membres 
de la Société conviennent . .”’) should be deleted have 
already been stated. With regard to this matter, let us point 
out here that the formula used-in Article 13, paragraph 4, 
is especially open to criticism. It is said in this provision that 
‘‘ The Members of the League agree that they will carry out 
in full good faith any award or decision that may be rendered, 
and that they will not resort to war against a Member of the 
League which complies therewith—-Les Membres de la Société 
s’engagent 4 exécuter de bonne foi les sentences rendues et a 
ne pas recourir 4 la guerre contre tout Membre de la Société 
qui s’y conformera’’. It would seem that the execution of the 
award constitutes an obligation for all the Members though 
that can only be the duty of the parties whose dispute has been 
settled by the award. Similarly it is only the other party to 
the dispute and not, as it might appear from the introductory 
formula, ‘‘ The Members . agree ’’, all the Members 
of the League, which has the obligation not to resort to war 
against the party which abided by the award. The same can 
be said of Article 15, paragraph 6, which provides that ‘‘ the 
Members of the League agree that they will not go to war with 
any party to the dispute which complies with the recommen- 
dations of the report—les Membres de la Société s’engagent a 
ne recourir 4 la guerre contre aucune Partie qui se conforme 
aux conclusions du rapport’’. The prohibition against resort 
to war is only addressed to the other party to the dispute. 
The other Members of the League also have an obligation not 
to resort to war against a Member with which they have no 
dispute, which is submitted to judicial procedure or to enquiry 
by the Council, but this obligation does not come from the 
provisions of Article 13, paragraph 4, and Article 15, para- 
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graph 6. The memorandum of the Lithuanian Government 
of March 8th, 1923 4, shows to what regrettable conclusions the 
present phraseology can lead. If such interpretations are to 
be excluded, it is desirable to drop the totally superfluous 
sentence ‘‘ The Members . . . agree’’. 

The conception (which unfortunately is by no means logically 
excluded), according to which, in every case where the Covenant 
introduces the institution of rights or duties by the words 
‘*the Members of the League agree’’, etc., this formula indi- 
cates that it is a question of rights or duties of all the Members 
and not of certain ones which occupy a particular situation 
(especially parties to a dispute), can have fatal consequences 
in the circumstance envisaged by paragraph 7 of Article 15, 
namely, in the case where the Council does not reach a 
unanimous decision in the conflict brought before it. Para- 
graph 7 provides that in such a case ‘‘ the Members of the 
League reserve to themselves the right to take such action as 
they shall consider necessary for the maintenance of right and 
justice—les Membres de la Société se réservent le droit d’agir 
comme ils le jugeront nécessaire pour le maintien du droit et 
de la justice’’. According to the interpretation which seems 
most reasonable it is considered that in such a case the two 
disputing parties, and they alone, can resort to war. But this 
interpretation is only possible if the words “‘ the Members of 
the League reserve . * are considered one of the conven- 
tional formulae used as introduction to provisions concerning 
rights or duties and not determining anything with regard to the 
rights and duties thus provided for. But this is not the only 
possible interpretation. The wording of paragraph 7 beyond 
any doubt allows it to be admitted that this provision gives 
all Members of the League of Nations the right to resort to 
war and for that matter to enter on the side of whichever party 
they choose. This would be a war of all against all, a world 
war, on the basis of the statute of the League of Nations ! 
This conception appears absurd. But it really has been defended 
by politicians and jurists of the first rank. In the plenary 
session of the Paris Peace Conference of April 28th, 1919, when 
Article 15 had already been given, at least in essence, its defini- 


10. J., 1923, pp. 669-670. 
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tive wording, the representative of France, M. Léon Bourgeois, 
gave the following interpretation to paragraph 7 :? “‘ Dans 
tous les cas ou il n’y a qu’une majorité, méme considérable, 
le Pacte ne joue plus, et, suivant un des paragraphes de ]’art. 15, 
chacun des Etats reprend sa liberté. I] peut aider par les armes 
l’Etat ou les Etats qu’il entend soutenir : c’est tout le systéme 
des alliances qui continue alors a jouer avec l’agrément de la 
Société des Nations.’’ No one contradicted this interpre- 
tation, and it is by no means unlikely that on occasion it might 
again be used in some circumstance. 

It is necessary to point out that that unfortunate formula, 
‘‘the Members of the League agree . . .—les Membres de 
la Société conviennent », can also be the cause of misunder- 
standings with regard to Article 15, paragraph 1. In this introduc- 
tory paragraphit is used asa provision according to which a dis- 
pute not submitted to judicial procedure must be brought before 
the Council: ‘‘ the Members of the League agree that they will 
submit the matter to the Council—les Membres de la Société 
conviennent de le porter devant le Conseil ’’. If by ‘‘ Members 
of the League ’’ is meant the parties to the dispute rather than 
all other Members, it might be thought that in order to bring 
the dispute before the Council it is necessary that the parties 
conclude a ‘‘ convention ’’ just as is the case in submitting a 
dispute to judicial procedure. But this is not correct. Actually 
the sentence following expressly provides that ‘‘ any party to 
the dispute ’’ may place the matter before the Council. But 
according to the French text, at least—the expression “ Pun 
d’eux’’ must, according to the rules of grammar, relate to the 
words employed in the immediately preceding sentence, that 
is to say ‘‘the Members of the League’’. In consequence 
any Member of the League, and not only one of the two parties, 
can call upon the Council. One may suppose that this was not 
the intention of the authors of the Covenant and that the words 
“Yun d’eux’’ only designate the ‘‘ Members”’ referred to at 
the beginning of paragraph 1 (that is to say those between 
which a dispute has arisen), which would mean that only one 
or the other of the two parties can place the affair before the 
Council. Paragraph t does not institute an actio popularis. 


” 


1 MILLER, op. cit., vol. II, p. 708. 
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This appears clearly only in the English text where it is said : 
“‘ Any party to the dispute may effect such submission . a 

The disputes which, in virtue of Article 12, paragraph 1, 
must be submitted to an international tribunal or to the 
Council, i.e., all the conflicts of which the Covenant speaks, 
are defined more narrowly by specifying that they must be 
likely to ‘‘lead to a rupture—entrainer une rupture’’. It is 
striking that this requirement does not re-appear in Article 13, 
which treats only disputes to be submitted to tribunals, but 
that it is found again in Article 15, paragraph 1, which treats 
disputes to be submitted to the Council. On the contrary, 
in Article 13, paragraph 1, it is prescribed that disputes with 
which the tribunals are concerned must fulfil a condition 
which is not indicated in Article 12, namely ‘‘ which cannot 
be satisfactorily settled by diplomacy—si ce différend ne peut 
se régler de fagon satisfaisante par la voie diplomatique’’ 
This is a gross error in drafting even if it be considered that 
there is not an important difference between the two qualities : 
to be likely to lead to a rupture and not to be capable of being 
satisfactorily settled by diplomacy. Practice has already 
shown that both of these qualifications are really superfluous 
and that besides they are extremely questionable if they are 
considered in the light of the intentions expressed in the 
Covenant. 

As to the fact of being “‘ likely to lead to a rupture ’”’, it is 
immediately seen that it is a question of an entirely subjective 
judgment and that the two disputing parties could be of very 
different opinions on the point. The instance asked to solve 
the conflict can for this reason find itself in a very paradoxical 
procedural situation, the more so that, if the defendant pleads 
that the conflict is not likely to lead to a rupture, the plaintiff 
will scarcely be able to refute this objection even if this argu- 
ment is only used to delay or even to make a pacific solution 
of the conflict impossible. If, on the other hand, the Council 
(only the Council is spoken of here since the qualification in 
question does not re-appear in Article 13) opens the procedure 
of Article 15 even though the party brought before it objects 
that there is no danger of a rupture, a quite useless aggravation 
of the situation might result because a particularly responsible 
organ indirectly confirms the fact that there is such a danger. 
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For that matter the terms of Article 12, paragraph 1, and 
Article 15, paragraph 1, show that, if not the tribunal, at least 
the Council ought to investigate, not just on an exception 
raised by one of the parties, but ez officio, whether the conflict 
brought before it has the quality required by the Covenant or 
not. This provision of the Covenant has shown itself to be quite 
inapplicable. If the Council cannot undertake such an 
enquiry, the least that can be said is that the provision is 
superfluous. Practice has shown that it can even be dangerous 
if it is interpreted literally and that it can be an obstacle to 
the application of Article 15, directly contradicting the inten- 
tions it expresses. Thus in the course of the conflict between 
Bolivia and Paraguay the representative of the latter opposed 
the Bolivian appeal to the Council under Article 15 on the ground 
that the procedure of the Article could not be applied in this 
case since the conflict in question was not “‘ likely to lead to 
arupture’’; there already was arupture.! If this argument 
does not in any way correspond to the spirit of the Covenant, 
it cannot nevertheless be denied that it follows the literal 
reading of paragraph 1 of Articles 12 and 15 and is therefore 
not beyond the bounds of possibility. 

In additiou it must be pointed out that Article 17 (contrary 
to paragraph 1 of Articles 12 and 15) by no means limits the 
disputes in question to cases which can lead to a rupture. It 
therefore can be concluded that the authors of the Covenant 
did not consider this limitation to be very important. 

This proves sufficiently that the words “‘ likely to lead to a 
rupture ’’ in Articles 12 and 15, are not only superfluous but 
constitute an obstacle to the application of important provisions 
of the Covenant, which the authors certainly did not wish to 
create. In a technical revision, they will simply have to be 
eliminated. 

The case of the qualification that paragraph 1 of Article 13 
lays down for legal disputes, namely, ‘‘ which cannot be satisfac- 
torily settled by diplomacy—si ce différend ne peut se régler 
de facon satisfaisante par la voie diplomatique’’, is scarcely 
different. It is true that here there is a certain objective 
criterion to be determined by the tribunal which can see whe- 


10. J., 1934, pp. 847, 849. 
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ther any negotiations between the parties have taken place. But 
the question as to whether the conflict can be “‘ satisfactorily ”’ 
settled can only be answered by a purely subjective judgment. 
The tribunal will be obliged to see in the fact that a party has 
appealed to it a sufficient indication that the party does not 
consider a satisfactory diplomatic settlement to be possible 
and that consequently such a settlement is not possible. The 
party which desires to delay a judicial settlement or even to 
make it impossible can improperly object that diplomatic 
negotiations have not been exhausted just as easily as in the 
other case a party nourishing similar intentions could exploit 
the argument that there is no danger of a rupture. To this 
we might add that a dispute between two States can scarcely come 
about without an exchange of views which might be considered 
““ diplomatic negotiations ’’. Moreover, one has ample oppor- 
tunity to carry on diplomatic negotiations after the judicial 
procedure has been begun. The opening of this procedure can 
exert a very favorable influence on the course of the diplomatic 
negotiations. The latter have a real interest only in the case 
where the parties have not agreed to institute a judicial 
instance. The sending of certain conflicts to a tribunal 
ought really to make any attempt to settle these disputes 
by diplomacy, that is to say normally by a compromise, 
superfluous, since the parties have already agreed to let the 
law speak. 

Article 12, paragraph 1, distinguishes between arbitration 
and judicial settlement. This distinction re-appears in 
Article 13, paragraphs 1 to 3, and in Article 15, paragraph 1. 
In a juridico-technical revision of the Covenant it would be 
desirable to combine these two notions. Materially such an 
operation would be entirely justified. 

On the one hand an arbitral tribunal is functionally a tribunal 
and on the other the Permanent Court itself has a certain 
arbitral quality in its organization. The legal basis of an 
international court of justice as well as that of an arbitral 
tribunal always rests on a treaty to which the disputing 
States must have been either contracting partics or parties 
as a result of their adherence. Thus with regard to the 
organization there is only a difference in degree between an 
occasional ad hoc arbitral tribunal, instituted by the conflicting 
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parties to solve a particular dispute and whose members are 
‘chosen in whole or in part by the parties, and an international 
court of justice such as the Permanent Court at The Hague. 
This purely relative difference in organization is for that 
matter of secondary importance in view of the absolute identity 
in the function exercised by these two kinds of instances. This 
function consists in the settlement of a conflict by an impartial 
instance (impartial because it is distinct from the parties) on 
the basis of an individual norm binding the parties without it 
being necessary that the latter expressly accept it. It is this 
function that makes a ‘‘ tribunal’’ of the instance entrusted 
with the settlement of the dispute. The nature of the norms 
to be applied for the solution of the conflict has no essential 
importance. The norm which the tribunal must formulate 
to settle a dispute always has the character of positive law. 
It does not matter if that norm was created by the individua- 
lisation of general norms of positive law in force or drawn from 
general norms of natural law, of {justice, of equity, etc., for the 
Permanent Court of International Justice itself, just as an ad hoc 
arbitral tribunal, can only settle a conflict ex aequo et bono if 
the parties are agreed (Article 38, paragraph 2, of the Statute 
of the Court). 

This is why it is not accurate to say that there is a difference 
between the nature of arbitration and that of judicial settlc- 
ment. But the most important fact is that the differences in 
the organization of an ad hoc arbitral tribunal and the Perma- 
ment Court play no role in the sphere of the Covenant of the 
League of Nations. Actually the Covenant opposes on the one 
hand judicial procedure—that is to say a procedure in which 
a dispute is settled by an award binding both parties and ren- 
dered by an impartial instance, i.e., one distinct from the 
parties—and on the other the procedure, whose nature is 
different from the first, namely an appeal to the Council which 
can but make a proposal for the settlement binding the parties 
{to a certain extent) only when one of them accepts it. This 
is the only decisive difference. Whether the judicial decision 
binding the parties has been pronounced by the Permanent 
Court or by an ad hoc arbitral tribunal instituted by the dispu- 
tants themselves, i.e., the difference between arbitration and 
judicial settlement, has no importance for the Covenant. 
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It is consequently useless to preserve this distinction. 
The Covenant offers only two ways for the settlement of a 
dispute. But the fact that one constantly speaks of three 
possibilities, namely, “‘ arbitration’’, ‘‘ judicial settlement ”' 
and “‘ enquiry by the Council ’’, obviously does not help make 
the text clear. It would be preferable to oppose the procedure 
of appeal to the Council either to ‘‘ judicial’ or to “‘ arbitral ’’ 
procedure it being understood that both of these terms desig- 
nate a procedure which ‘is followed before ‘all kinds of inter- 
national tribunals whether it be the Permanent Court or ad hoc 
tribunals instituted for a single case by the conflicting parties, 

In the present version of the Covenant this distinction has. 
most inconsistently been omitted in some instances. Thus. 
the French text of Article 12, paragraph 2, states: ‘* Dans 
tous les cas prévus par cet article, la décision doit étre ren- 
due. ..’’, “‘décision’’ designating both the award of an 
arbitral tribunal and the decision of a permanent court of justice. 
The English text of this paragraph preserves this distinction 
since it speaks of ‘‘the award of the arbitrators or the judicial 
decision. ’’ The English text of Article 13, paragraph 3, is as 
follows: ‘‘ For the consideration of any such dispute, the court 
to which the case is referred shall be the Permanent Court of 
International Justice, established in accordance with Article 14, 
or any tribunal agreed on by the parties. . *” The notion 
of a ‘‘ court,”’ like that of a ‘‘ tribunal, ’’ covers both kinds 
of tribunals. The French text of the samme paragraph says : 
‘La cause sera soumise a la Cour permanente de Justice 
internationale, ou a toute juridiction ou cour désignée par les 
Parties. . .’’. It is evident that the word ‘‘ juridiction ”’ 
also applies to the Permanent Court and that it is superfluous 
to add the words ‘“‘ ou cour’’ to ‘‘ toute juridiction.’’ The 
French terms “ tribunal’’, ‘‘juridiction ’’, ‘‘ décision’’ and the 
English terms “‘ tribunal’’, ‘‘ jurisdiction ’” and ‘‘ decision ” 
apply to both kinds of tribunals and to their functions. They 
are therefore entirely sufficient for the needs of the Covenant 
from the juridico-technical point of view. 

By way of precaution one might introduce'into the Covenant 
—for example as paragraph 1 of a revised Article 13—the 
following provision: ‘‘ The tribunal to which the case may 
be submitted (may, not must, because such an obligation is not 
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provided for in the Covenant is the Permanent Court of Inter- 
national Justice or any other tribunal which the parties agree 
toluse. ’’ It is entirely superfluous to make the distinction 
found in Article 13, paragraph 3: “‘ any tribunal agreed on 
by the parties to the dispute or stipulated in any convention 
existing between them—toute . . . cour désignée par les 
Parties ou prévue dans leurs conventions antérieures *’, since 
it is not important whether the treaty instituting the court in 
question was aitterior or posterior to the statute of the League 
of Nations or to the entry of the Stale in question in the League, 
or whether it was concluded before or after the dispute broke 
out. It is only necessary that the Members of the League 
between which the conflict has arisen agree to resort to the 
tribunal. The moment when this agreement is made has no 
importance. 

The provision of Article 12, paragraph 2, according to which 
the judicial decision ought to be given ‘‘ within a reasonable 
time—dans un délai raisonnable *’ is really out of place in the 
statute of Lhe League of Nations. It ought rather to be in the 
treaty which institutes the tribunal and defines its competence. 
If this provision, instead of being so vague, contained—as does 
the parallel provision relative to the report of the Council—a 
fixed term, it would run the danger of causing difficulties in the 
drafting of treaties of arbitration concluded between Members 
of the League, because it would force them to accept an obli- 
gation with regard toe the content of these treaties. 

Apart from this one may ask, with regard to the whole of 
paragraph 2, what consequence the Covenant provides for the 
case where the judicial decision is not made in a reasonable 
time and where the report of the Council is not prepared within 
six months, This question is particularly important with regard 
to the judicial decision. Indeed although the Covenant cannot 
fix a term for the deliberations of an instance foreign to the 
League of Nations, as it does for an organ of the League, it 
can, in requiring the tribunal to which the Members submit 
their disputes to fulfil its functions in a particular manner, 
attach to this provision certain duties for the Members them- 
selves. As a provision contained in the immediately preceding 
paragraph and probably intimately related to the delay insti- 
tuted by paragraph 2, provides that the Members have the 
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duty: not to resort to war before the expiry of a certain time 
dating from the judicial decision or the report of the Council, 
it would be possible to interpret paragraph 2 in the following 
manner : The obligation envisaged in paragraph 1, namely, 
not to resort to war before the expiry of a fixed period, only 
exists when the tribunal gives its sentence in a reasonable time 
or when Council formulates its report within six months. It 
is possible to interpret this provision in this way in case of 
non-observation of the requisite term not only by the Council 
but likewise—and perhaps all the more so—by the tribunal. 
This interpretation cannot be excluded by the fact that when 
two States agree by treaty to submit their dispute to the deci- 
sion of a tribunal, they have thereby forsaken a resort to war 
on account of the conflict. The term established by paragraph 2 
for the judicial decision can easily be interpreted as a reservation 
—at least with regard to treaties of arbitration concluded later 
than the Covenant in so far as such areservation is not consider- 
ed as implicit and understood in every treaty of arbitration. 
But this is not the only meaning which may be given to this 
provision. One might point out that, by prohibiting resort 
to war before the expiry of three montlis, paragraph 1 by no 
means says that this period begins from the date of the decision 
of the tribunal or of the Council in so far as it is made in time. 
The Covenant merely says: ‘‘ three months after the award 
by the arbitrators or the judicial decision or the report by the 
Council ’’. Thus one can also consider that these words mean 
three months after any day when the tribunal hands down its 
award or the Council formulates its report. In consequence the 
provision of paragraph 2 would be deprived of all sanctions. 

In order to exclude the first of these two interpretations, 
the complete elimination of the provision according to which 
the decision ‘‘ shall be made within a reasonable time’’, a 
provision which by its vagueness lacks all practical meaning, 
and, as has already been pointed out, is out of place in the 
Covenant, is to be recommended. Ont he other hand the indi- 
cation of the term in which the report of the Council must be 
formulated ought to be separated from Article 12, that is to 
say from the immediate proximity to the prohibition of 
paragraph 1 of this Article. The indication of the term should 
be transferred to Article 15, paragraph 4, where it ought 
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logically to be. In order that it may be specified that the non- 
observation of the six months term gives rise to no consequence, 
and, in particular, does not confer the right to resort to war, 
it would be desirable to add the words “‘ if possible’’ in the 
sentence establishing the term in question. 

The mere elimination of this term would not lessen in the 
least the value of the Covenant from a technical point of view. 
A universally recognized principle provides that, in case of 
international disputes, when it is a question of preventing a 
war—and this is certainly the first aim of the Covenant—the 
most important thing is to gain time. Moreover, the term of 
six months is extraordinarily short; in cases where it is not 
easy to assemble the necessary data, it could hardly be observed. 
This is exactly what happened in the Sino-Japanese conflict. 
The Assembly deemed itself obliged to extend the term with 
the approval of the parties. This was a very doubtful legal 
step because Article 12, paragraph 2, which requires this term, 
does not at all have the character of jus dispositivum. 

To fix for the formulation of the report of the Council a 
term similar to that prescribed for the judicial decision and 
also to speak in the first case only of a ‘‘ reasonable time ”’ 
scarcely seems expedient. Such a vague formula can only lead 
to abuses, because if offers a party unfavorably disposed towards 
the ideas of the League of Nations an easy way of sabotaging 
the application of the Covenant. With regard to the Council 
itself it would only have the effect of abolishing any period 
for the preparation of its report. One may expect that the 
members of the Council, conscious of their responsibilities, 
would act so that the report would be ready in a reasonable 
time even if that is not expressly prescribed by the Covenant, 
If, on the other hand, this moral guaranty is lacking, even a 
more precise formula would be of no use. 

Like the provision concerning the period for the award of 
the tribunal and the report of the Council, that relating to 
the period within which there shall not be resort to war does 
not logically belong in Article 12. In the case of a judicial 
award the latter provision becomes quite superfluous, when 
only a war against the party not complying with the award 
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is permitted and when this war may only be waged on the basis 
of a proposal or decision of the Council. In case the dispute is 
decided by a report of the Council according to Article 15, 
paragraph 4, the provision belongs to Article 15. 

In conclusion Article 12 ought to be drafted as follows : 


If any dispute should arise 
between the Members of the 
League and if the _ parties 
do not agree to submit it 
to judicial settlement or to 
conciliation, or if the latter 
fails, the Council is competent 
to settle the matter in 
conformity with Article 15. 


Sil s’éléve un différend 
entre les Membres de la 
Société et que les Parties ne 
s’accordent pas a le soumettre 
aun réglement judiciaire ou 4 
une procédure de conciliation, 
ou si cette derniére échoue, le 
Conseil est compétent pour 
régler le différend conformé- 
ment a l’article 15. 


Article 13 


1. The Members of the 
League agree that whenever 
any dispute shall arise 
between them which they 
recognize to be suitable for 
submission to arbitration or 
judicial settlement, and which 
cannot be satisfactorily settled 
by diplomacy, they will 
submit the whole subject- 
matter to arbitration or 
judicial settlement. 


2. Disputes as to the 
interpretation of a treaty, 
as to any question of inter- 
national law, as to the 
existence of any fact which if 
established would constitute 
a breach of any international 
obligation, or as to the extent 
and nature of the reparation 
to be made for any such 
breach, are declared to be 
among those which are 
generally suitable for sub- 
mission to arbitration or 
judicial settlement. 


1. Les Membres de la Société 
conviennent que s’il s’éléve 
entre eux un différend sus- 
ceptible, a leur avis, d’une 
solution arbitrale ou judi- 
diciaire, et si ce différend ne 
peut se régler de facgon satis- 
faisante par la voile diplo- 
matique, la question sera 
soumise intégralement A un 
réglement arbitral ou judi- 
ciaire. 


2. Parmi ceux qui sont 
généralement susceptibles 
d’une solution arbitrale ou 
judiciaire, on déclare tels les 
différends relatifs a linter- 
prétation d’un traité, 4 tout 

oint de droit international, a 
a réalité de tout fait qui, s’il 
était établi, constituerait la 
rupture d’un engagement 
international, ou 4 l'étendue 
ou a la nature de la réparation 
due pour une telle rupture. 


— 114 — 


3. For the consideration of 
any such dispute, the court 
to which the case is referred 
shall be the Permanent Court 
of International Justice, 
established in accordance with 
Article 14, or any tribunal 
agreed on by the parties to 
the dispute or stipulated in 
any convention existing 
between them. 


4. The Members of the 
League agree that they will 
carry out in full good faith 
any award or decision that 
may be rendered, and that 
they will not resort to war 
against a Member of the 
League which complies there- 
with. In the event of any 
failure to carry out such an 
award or decision, the Council 
shall propose what steps 
should be taken to give effect 
thereto. 


3. La cause sera soumise & 
la Cour permanente de Justice 
internationale, ou A _ toute 
juridiction ou cour, désignée 

ar les Parties ou prévue dans 
eurs conventions antérieures. 


4. Les Membres de la So- 
ciété s’engagent a exécuter 
de bonne foi les sentences 
reudues et A ne pas recourir 
a Ia guerre contre tout Membre 
de la Société qui, s’y confor- 
mera. Faute d’exécution de la 
sentence, le Conseil propose les 
mesures qui doivent en assurer 
lV effet. 


It follows from what has been said above that the first 
two paragraphs of Article 13 can be deleted in so far as tHeir 
essence has been included in Article 12. 

Paragraph 3 is formulated as if there were an absolute 
obligation to submit legal disputes to the Permanent Court 
or to an arbitral tribunal. In reality it merely states that the 
tribunal to which the dispute is submitted is either the Perma- 
nent Court of International Justice or any tribunal to which the 
parties are agreed to resort. This is the wording it would be 
desirable to give the paragraph. 

Paragraph 4 contains a prohibition against resort to war 
against the party conforming with the award and the instruc- 
tions of the Council in case the award is not executed. In its 
present form it lends itself to two interpretations. 

According to the first, as resort to war is only forbidden 
against the party which acts in conformity with the award, 
it is not forbidden against the party which does not so act, 
especially if this is done in order to impose the decision of the 
tribunal on the other party. It has already been emphasized 
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that an absolute renunciation of war cannot be seen in the 
acceptance by two disputing States of a judicial procedure. 
In any case, there is certainly not any renunciation of war as 
an instrument of forced execution of a judgment which, con- 
trary to a preliminary convention, one party does not apply, 
if no other procedure of execution is envisaged. But this is not 
at all, or at any rate not exactly the case which Article 13, 
paragraph 4, treats. From the words “‘ le Conseil propose les 
mesures qui doivent en assurer l’effet "’, interpreted in the light 
of the English text (‘the Council shall propose what steps 
should be taken . . .’’), it can surely be concluded that it 
is not within the discretion of the Council to make or not to 
make proposals to give effect to the judicial award but that, 
quite to the contrary, it is bound to do so, But these are only 
‘“‘ proposals ’’ which are not binding on the Members so that 
the execution of the award is by no means assured, aside from 
the possibility of direct action on the part of the party whose 
tight has been injured by the non-execution of the award, a 
measure for which the authorization of the Council is sufficient. 
Moreover, according to a correct interpretation of Article 4, 
paragraph 5, and Article 5, paragraph 1, the decision of the 
Council must be taken unanimously and must therefore be 
accepted by the party against which the measure of execution 
is directed, so that it cannot be a question of forced execution 
by a decision of the Council against the will of the party ; 
at least—according to the usual interpretation of Article 5, 
paragraph {—if this decision would constitute a norm having 
an obligatory character. Apart from this, it is not entirely 
clear from the text whether one party can take measures 
against its adversary if the latter does not act in conformity 
with the sentence, except in the unique instance where the 
Council makes a proposal. Nothing prevents, and good reasons 
make advisable, the interpretation of paragraph 4 to this 
effect, namely, that there is a duty of the Council to present 
proposals lacking obligatory character and the possibility for 
the injured party to resort to war against the party which does 
not execute the sentence. The provision of Article 12, para- 
graph 1, ‘‘in no case to resort to war until three months after the 
award’ presupposes at least the possibility that one party may 
resort to war against the other three months after the award. 
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If, however, this:is a plausible interpretation, it is not the 
only admissible one. From the fact that the provision obligat- 
ing the Council to propose appropriate measures for giving 
effect to the award, follows immediately after the prohibition 
of resort to war against the party acting in conformity with 
the award, one may conclude—though one is not obliged to 
do so—that the case where one party does not execute the 
judgment is completely covered by the provision of para- 
graph 4: ‘‘ the Council shall propose, etc.’’. Consequently 
the injured party could resort to war against that state which 
does not act in accordance with the award only upon a 
proposal of the Council. It is only by a fiction which it is 
desirable to reject that one may add that a war of forcible 
execution is possible without an express proposal of the 
Council because one can admit the tacit consent of the Council. 

If by excluding the first of the two plausible interpretations 
one only means to recognize the second, it then becomes 
necessary to specify very clearly that the measures destined 
to give effect to the judicial award in spite of the party which 
does not act in accordance therewith, and especially a war of 
execution, cannot be taken except on a proposal of the Council. 
It would then be desirable explicitly to indicate that there 
are to be measures of execution by the Council only if the 
award is not applied by one of the parties. The present formula, 
““In the event of any failure to carry out such an award or 
decision—Faute d’exécution de la sentence’’, also covers the 
case where the award imposes obligations on both conflicting 
parties and is not executed by either of them. It is self-evident 
that in such a case the Council does not have to take measures 
to assure the execution of the judgment againts the will of 
both parties | But the present wording of paragraph 4, neglects 
still another case, namely, where the party which wins its 
case before the court for some reason does not wish the Council 
to propose measures, especially coercive ones, against the 
recalcitrant party. It would be well to provide that the Council 
will not adopt the decision in question except on the request 
of the interested party. 

If in fact the application of measures of forced execution 
against the party which does not actin conformity with the 
award can only be envisaged in case the Council takes a decision 
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to this effect it is very inconvenient that, in virtue of Article 5, 
paragraph 1, this decision must be adopted unanimously- 
On the other hand it is entirely impossible to apply the pro- 
vision of Article 4, paragraph 5, to this case because this would 
make an execution of the award against the will of the default- 
ing party absolutely irrealizable. In Article 13, paragraph 4, 
the votes of the parties have noé, as in Article 15, paragraphs 6 
and 7, been excluded from the calculation of the necessary 
unanimous decision. This ought to be a decisive reason for 
preferring the first interpretation to the second and for consid- 
ering that a war of execution can be undertaken even without 
the authorization of the Council. If, on the contrary, the former 
interpretation is considered indispensable, a provision analo- 
gous to that of Article 15, paragraphs 6 and 7, ought to be 
inserted in paragraph 4. Thisis not necessary if the proposed text 
of Article 5, paragraph 3, which covers this case, is accepted. 

As the decision of the Council has legal effects and must 
therefore be adopted unanimously, it might well be that no 
resolution would be made or that the Council would not take 
its decision quickly enough for the injured party. If one does 
not wish the provisions of the Covenant to have the effect of 
delaying the execution of an award, it is necessary, since the 
Covenant has not created an executive, at least to leave the 
hands of the injured party free to assure the application of 
the award even—if it is necessary—by a war of execution in 
case the Council does not take the necessary measures within 
a reasonable time. 

This would naturally be superfluous if the decision in question 
could be taken by the Council by a simple majority of votes 
and if the measures adopted by the Council were not mere 
proposals but a norm binding all the interested Members. 
However, we cannot consider here such a profound reform, 
which would obviously go beyond the framework of a simple 
technical revision. 

If a war against the party which complies with the award 
is forbidden and if a war against the party which does not 
comply is allowed only on the basis of a decision of the Council, 
the provision of Article 12, paragraph 1, ‘‘in no case to resort 
to war until three months after the award of the arbitrators 
or the judicial decision ’’ is superfluous. 
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Article 13 ought therefore to be worded as follows : 


1. The tribunal to which the 
case may be submitted is the 
Permanent Court of Inter- 
national Justice or any 
tribunal to which the parties 
agrec to resort. 


2. The award must be 
executed in full good faith. 
Resort to war against the 
party which complies with 
lhe award is forbidden. 


3. If one of the parties 
does not execute the award, 
measures destined to assure 
the execution of the award 
cannot be taken except on a 
proposal of the Council in so 
far as this proposal is made 
within six months of the 
day when the execution of the 
award should begin. 


4. The proposal of the 
Council with regard to the 
measures to be applied to the 
party which does not execute 
the award shall be made only 
on the request of the other 
party. 


N 


1. Le tribunal auguel on 
peut soumettre le litige est la 
Cour permanente de Justice 
internationale ou tout tribunal 
que les Parties se sont accord- 
dées 4 saisir. 

2. La sentence doit 6étre 
exécutée de bonne foi. Il est 
interdit de recourir 4 la guorre 
contre Ja Partie qui se con- 
forme a la sentence. 


3. Si Tune des Parties 
n’exécute pas la sentence, il 
ne peut étre pris de mesures 
destinées a assurer l’exécution 
ce Ia sentence que sur une 
proposition du Conseil, pour 
autant que cette proposition 
est fatte dans les six mois a 
dater du jour oul’exécution de 
la sentence devait commencer. 


4, La proposition du Conseil 
concernant les mesures a ap- 
pliquer & la Partie qui n’exé- 
cute pas Ja sentence ne doit 
étre prise que sur demande 
de Pautre Partie. 


Article 14 


The Council shall formulate 
and submit to the Members 
of the League for adoption 
plans for the establishment of 
a Permanent Court of Inter- 
national Justice. The Court 
shall be competent to hear 
and determine any dispute of 
an international character 
which the parties thereto 
submit to it. The Court may 
also give an advisory opinion 
upon any dispute or question 
referred to it by the Council 
or by the Assembly. 


Le Conseil est chargé de 
préparer un projet de Cour 
permanente de Justice inter- 
nationale et de le soumettre 
aux Membres de la Société. 
Cette Cour connattra de tous 
différends d’un caractére inter- 
national que les Parties lui 
soumettront. Elle donnera 
aussi des avis consultatifs sur 
tout différend ou tout point, 
dont la saisira le Conseil ou 
lV’Assemblée. 
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The first sentence of Article 14 is superfluous, because the 
Council has accomplished the mission with which it was 
charged. The second sentence can also be eliminated since 
the competence of the Court is clearly defined by its own 
Statute. These two sentences ought to disappear when a new 
text of the Covenant of the League of Nations is established. 
Finally, the last sentence is not free from criticism from a 
legal point of view. In a statute of the League of Nations there 
is no place for a mandate to the Court or the authorization to 
give advisory opinions to the Council or to the Assembly. 
It is problematical whether the statute of the League of Nations 
can confer such a function ; only the Statute of the Court may 
do so. What is necessary is that the statute of the League of 
Nations gives the Council and the Assembly power to request 
advisory opinions of the Court. For this, is a majority or a 
unanimous vote necessary ? This is a controversial question. ! 
If one wishes to reply that a majority vote is sufficient, an 
amendment to Article 14 is required in order to avoid any 
possible controversy, 

Article 14 differentiates between the objects of advisory 
opinions when it says that they shall bear ‘‘ upon any dispute 
or question—sur tout différend ou tout point.” It adds 
“‘ referred to it by the Council or hy the Assembly—dont la 
saisira le Conseil ou l’Assemblée.’’ These two provisions are 
at the same time inadequate and inexact. ‘‘ Any question ”’ 
covers also ‘‘ any dispute.’’ Moreover the Council and the 
Assembly cannot solicit an opinion of the Court:on any subject 
whatsoever; they can only consult it with:regard to questions 
which are within the competence of the League of Nations. 
Thus, logically, this provision ought rather to be in Article 3 
or Article 4. But, as for several reasons it is desirable to retain 
so far as possible the present numbering of articles, the 
provision with regard to the opinions of the Court might 
remain in Article 14 which should be drafted in the following 
terms : 


The Council or the Le Conseil ou ]’Assemblée 


Assembly can seek anadvisory peuvent solliciter un avis 
opinion of the Permanent consultatif de la Cour per- 


1 Cf. EnceEn, S., op. cit., pp. 9 et seq. 
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Court of International Justice 
on any question within their 
competence. The decision for 
this purpose may be taken 
by a simple majority of the 
Members present at the 
meeting. 


manente de Justice inter- 
nationale. La décision a cet 
effet pourra étre prise 4 la 
majorité simple des Membres 
représentés 4 la réunion. 


Article 15 


1. If there should arise 
between Members of the 
League any dispute Hkely 
to lead to a rupture, which is 
not submitted to arbitration 
or judicial settlement in 
accordance with Article 13, 
the Members of the League 
agree that they will submit 
the matter to the Council, 
Any party to the dispute 
may effect such submission 
by giving notice of the 
existence of the dispute to the 
Secretary General, who will 
make all necessary arrange- 
ments for a fuil investigation 
and consideration thereof. 


2. For this purpose the 
parties to the dispute will 
communicate to the Secre- 
tary General, as promptly as 
possible, statements of their 
case with all the relevant 
facts and papers, and the 
Council may forthwith direct 
the publication thereof. 


3. The Council shall endea- 
vour to effect a settlement of 
the dispute, and if such efforts 
are successful, a statement 
shall be made public giving 
such [acts and explanations 
regarding the dispule and the 
terms of settlement thereof 
as the Council may deem 
appropriate. 


4. If the dispute is not 
thus settled, the Council either 


1. S’il s’éléve entre les 
Membres de la Société un 
différend susceptible d'en- 
trainer une rupture et si, ce 
différend n’est pas soumis a 
la procédure de l’arbitrage ou 
a un réglement judiciaire pré- 
vu 4 Varticle 13, les Membres 
de la Société conviennent de 
le porter devant le Conseil. 
A cet effet, il suffit que l'un 
d’eux avise de ce différend 
le Secrétaire général, qui prend 
toutes dispositions en vue 
d’une enquéte et d'un examen 
complets. 


2. Dans le phis bref délai, les 
Parties doivent lui commnu- 
niquer l’exposé de leur cause 
avec tous faits pertinents et 
pieces justificatives, Le Con- 
seil peut ep ordonner Ja publi- 
cation immédiate. 


3. Le Conseil s’efforce d’as- 
surer le réglement du diffé- 
rend. S’il y réussit, il publie, 
dans ia mesure qu’il juge 
utile, un exposé relatant les 
faits, les explications qu ‘ils 
comportent et les termes de 
ce reglement. 


4. Si le différend n’a pu se 
régler, le Conseil rédige et 
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unanimously or by a majority 
vote shall make and publish 
a report containing a state- 
ment of the facts of the dis- 
pute and the recommend- 
ations which are deemed just 
and proper in regard thereto. 


5. Any Member of the 
League represented on the 
, Council may make public a 
statement of the facts of the 
dispute and of its conclusions 
regarding the same. 


6. Ifareport by the Council 
is unaniinously agreed to by 
the members thereof other 
than the Representatives of 
ene or more of the parties 
to the.dispute, the Members 
of the League agree that they 
will not go to war with any 
party to the dispute which 
complies with the recommend- 
ations of the report. 


7. If the Council fails to 
reach a report which is 
unanimously agreed to by 
the members thereof, other 
than the Representatives of 
one er more of the parties to 
the dispute, the Members of 
the League reserve to them- 
selves the right to take such 
action as they shall consider 
necessary for the maintenance 
of right and justice. 


8. If the dispute between 
the parties is claimed by one 
of them, and is found by the 
Council, to arise out of a 
matter which by international 
law is solely within the 
domestic jurisdiction of that 
party, the Council shall so 
teport, and shall make no 
recommendation as to its 
settlement. 


publie un rapport, voté soit 
4 Punanimité, soit & la majo- 
rité des voix, pour faire con- 
naitre les circonstances du 
différend et les solutions qu’il 
recommande comme les plus 
équitables et les mieux appro- 
priges a l’espéce. 

5. Tout Membre de la 
Société représenté au Conseil 
peut également publier un 
exposé des faits du différend 
et ses propres conclustens. 


§. Si le rapport du Conseil 
est accepté a l’unanimité, le 
vote des Représentants des 
Parties ne comptant pas dans 
le calcul de cette unanimité, 
les Membres de la Société 
s’engagent A ne recourir 4 ja 
guerre contre aucune Partie 
qui se conforme aux con- 
clusions du rapport. 


7. Dans le cas ot: le Conseil 
ne réussit pas A faire accepter 
son rapport par tous ses 
membres autres que les Re~- 
présentants.de toute Partie au 
différend, les Membres de la 
Societé se réservent le droit 
d’agir comme ils le jugeront 
nécessaire pour le maintien 
du droit et de fa justice. 


8. Si lune des Parties pré- 
tend et si le Conseil reconnait 
que le différend porte sur 
une question que le droit 
international Idisse a la com- 

élence exclusive de cette 
artie, le Conseil le constatera 
dans un rapport, mats sans 
recommandder aucune solution. 
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9. The Council may in 
any case under this Article 
refer the dispute to the 
Assembly, The dispute shall 
be so referred at the request 
of either party to the dispute. 
provided that such request 
be made within fourteen days 
after the submission of the 
dispute to the Council. 


10. In any case referred 
to the Assembly, all the 
provisions of this Article and 
of Article [2 relating to the 
action and powers of the 
Council shal! apply to the 
action and powers of the 
Assembly, provided that a 
report made by the Assembiy, 
if concurred in by the 
Representatives of those 
Members of the League 
represented on the Council 
and of a majority of the 
other Members of the League, 
exclusive in each case of the 
Representatives of the parties 
to the dispute, shall have 
the same force as a report 
by the Council concurred in 


“by all the members thereof 


other than the Represent- 
atives of one or more of the 
parties to the dispute. 


Paragraphs 1 to 7 


9, Le Conseil peut, dans 
tous les cas prévus au présent 
article, porter fe différend 
devant l’Assemblée. L’Assem- 
blée devra de méme étre saisie 
du différend a la requéte de 
Yune des Parties ; cette re- 
quéte devra étre présentée 
dans les quatorze jours 4 dater 
du moment ot le différend 
est porté devant le Conseil. 


10. Dans toute affaire sou- 
mise 4 l’Assemblée, les dis- 
positions du présent article 
et de Varticle 12 relatives 
& action et aux pouvoirs du 
Conseil, s’appliquent égale- 
ment 4 Vaction et aux pou- 
voirs de l’Assemblée. Il est 
entendu qu’un rapport fait 
par l’Assemblée avec lappro- 
bation des Représentants des 
Membres de la Société repré- 
sentés au Conseil et dune 
majorité des autres Membres 
de la Société, a Pexclusjon, 
dans chaque cas, des Repré- 
sentants des Parties, a le 
méme effet qu’un rapport du 
Conseil adopté 4 Vunanimité 
de ses membres autres que 
les Représentants des Parties. 


It is legally defective to have made the report of the 


Council the essential part of the system of paragraphs 1 to 7 
and to have spoken only incidentally of the ‘‘recommendations”’ 
which the Council makes. Legally it is without importance that 
the Council ‘' makes *’ a report, and the real utility of the report 
is not the “‘ stalement of facts”* of the disputes, contrary to 
what one might believe from the present wording of paragraph 4. 
The essential object of the deliberations and of the decision 
of the Council are the ‘‘ recommendations ’’ it makes. The 
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report is not the legally decisive element. It is to these 
recommendations of the Council that paragraph 6 refers when 
it prohibits resort “‘ to war with any party to the dispute 
which complies with the recommendations of the report.”’ 

When a technico-juridical revision of this text takes place, 
it would be desirable to formulate paragraphs 4, 6 and 7, in 
such a way that the object of the decision of the Council no 
longer appears to be the report but rather the recommendations 
to be made to the parties in conflict. 

Paragraph 4 states that the report is made “ either unani--. 
mously or by a majority vote—soit 4 l’unanimmité, soit 4 la 
majorité des voix ’’. 

But according to paragraphs 6 and 7 the only thing which 
it is important to determine is whether the report—or rather 
the recommendations—is voted unanimously or not. If there 
is merely a majority vote, the situation is not different from 
that which would exist if only the minority votes were counted. 
It is entirely possible that no proposal for a solution obtains 
a majority vote in the Council. But in such case there is no 
““report by the Council—rapport du Conseil ’’ in the meaning 
of Article 12, paragraph 1, which forbids resort to war ‘‘ until 
three months after . . . the report by the Council.” One 
may only speak of a ‘‘report by the Council—rapport du 
Conseil ’’ when there is at least a majority vote of the Council.. 
The words of paragraph 4, ‘‘ either unanimously or by major- 
ity ’’, probably should mean that the Council must at least 
reach a majority decision. That would be quite clearly expressed 
if in paragraph 4 one should say ‘‘ the Council shall take a 
decision by which it recommends. . .’’, andif paragraph 7 read 
“Tf the decision of the Council is only taken by a majority 
vote . . .’’, instead of ‘‘ If the Council fails to reach a report 
which is unanimously agreed to by the members thereof . ve 

In two places (paragraplis 6 and 7) it is stated that the vote 
of the Representatives of the parties shall not be counted 
when the decision by which the Council proposes recommen- 
dations to the disputing parties is taken. This repetition is 
entirely superfluous. It is evidence of the particular blundering 
of the legislative technique which was used in the elaboration 
of the Covenant. In reality it is a question of only one decision 
and not of two as it might seem. In both cases it concerns the 


‘ 
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decision by which the Council makes recommendations. From 
the votes results or does not result unanimity. If the authors 
of the Covenant have thought it necessary twice to specify 
in Article 15 that the votes of the parties shall not be counted, 
it is because they have put the first provision in a bad place. 
Its place is not in paragraph 6 but in paragraph 4 where the 
vote of the Council is spoken of for the first time. Given here 
the provision need not be repeated in paragraphs 6 and 7. 
But even in paragraph 4 the provision is not necessary if the 
proposed text of Article 5, paragraph 3, is accepted. 

It would greatly aid the League of Nations in its essential 
mission, the prevention of war, if the fact that war, in so far 
as it is not prohibited by the Covenant, is only permitted if 
legitimate, ie., if il constitutes a reaction against a wrong 
inflicted on the State having resort thereto, were specified more 
clearly than is the case in the present Covenant. This would 
appear clearly if with regard to non-prohibited war one would 
not speak of the “‘ maintenance of right and justice’ but only 
of the “‘ maintenance of right.’’ The addition of the word 
“justice ’’ has one consequence which certainly was not desired, 
namely, that a war is also authorised by paragraph 7 when 
it does not constitute a reaction against an attitude of the 
adversary which positive law condemns but is conducted 
against a State which had adopted a legitimate attitude even 
from the point of view of law in force. In contradistinction to 
positive law no objective criterion of ‘‘ justice’’ exists. One 
can invoke justice even when, in positive law, one is expressly 
in the wrong. Similar considerations militate in favor of the 
deletion of the words “‘just and’ (in the French text 
“les plus équitables et’’) in paragraph 4. 

The first seven paragraphs of Article 15 should therefore 
be worded as follows : 


1. If, in conformity with J. Si, conformément au 
paragraph 1 of Article 12, paragraphe 1 de l'article 12, 
the Council is competent, le Conseil est compétent, cha- 
any party may submit the cune des Parties peut porter 
dispute to the Council by le différend devant le Conseil 
notifying the Secretary en avisant 4a cet effet le 
General to this effect. The Secrétaire général. Celui-ci 
latter will make all necessary prend toutes dispositions en 
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arrangements for a _ full 
investigation and consider- 
ation of the dispute. 


2, Unchanged. 
3. Unchanged. 


4. If the dispute is not 
thus settled, the Council shall 
take a decision by which it 
recommends to the parties the 
terms of settlement deemed 
most appropriate. The deci- 
sion shall if possible be given 
within six months after the 
submission of the dispute to 
the Council. It must be 
immediately transmitted to 
the parties and published, It 
must contain a statement of 
the facts on which the 
recommendations are based. 


5. Unchanged. 


6. If the decision of the 
Council is unanimous, resort 
to war against the party which 
complies with the recommend- 
ation is prohibited. 


7. If the decision of the 
Council is taken only by a 
majority vote, the parties 
are authorized to take the 
measures which they consider 
necessary for the maintenance 
of right. In any case resort 
to war until three months 
after the decision of the 
Council is forbidden. 


Paragraph 8 


vue d’une enquéte et d’un 
examen complets. 


2. Inchangé. 
3. Inchangé. 


4. Si le différend n’a pu se 
régler, le Conseil doit prendre 
une décision par laquelle il 
Tecommande aux Parties les 
mesures les mieux appropriées 
4 la solution du litige. La 
décision doit étre rendue si 
possible dans les six mois & 
dater du jour ot le Conseil 
a été saisi du différend. Elle 
doit étre immédiatement com- 
muniquée aux Parties et pu- 
blige. Elle doit comporter un 
exposé des faits sur lesquels 
est basée la recommandation. 


5. Inchangé. 


6. Si la décision du Conseil 
est prise 4 l’unanimité, il est 
interdit de recourir 4 la guerre 
contre la Partie qui se con- 
forme 4 la recommandation. 


7. Sila décision du Conseil 
n’est prise qu’é la majorité, les 
Parties sont autorisées a 
prendre les mesures qu’elles 
considérent nécessaires pour le 
maintien du droit. Il est en 
tout cas interdit de recourir 
a la guerre avant |’expiration 
d’un délai de trois mois aprés. 
la décision du: Conseil. 


This is certainly one of the worst drafted provisions of the 


Covenant. 


It is based on a hypothesis which is theoretically 


unimaginable, namely, that the law of nations leaves certain 
questions solely to the domestic jurisdiction of the State. 
In this paragraph one speaks of ‘‘a matter which by inter- 
national law is solely within the domestic jurisdiction . . .— 
une question que le droit international laisse 4 la compétence 
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exclusive . . ."' (it is to be observed that the English and 
French texts do not entirely agree), ‘‘ Domestic jurisdiction " 
or ‘‘ compétence exclusive *' of this kind does not exist in the 
law of nations; there is no example of a matter ‘‘ which by 
international law is solely within the domestic jurisdiction 
of a State.” 

All the attempts which have been made up to the present 
lo define more accurately this notion, to give it a reasonable 
significance, have failed to reach any result. If it existed, 
what could this domestic jurisdiction signify 7? Is it that some 
‘matters exist which by their nature can only be regulated by 
domestic law and which thus fall outside the law of nations 
so that these matters which are within the domestic jurisdiction 
of the State can be the object neither of customary nor of 
contractual international law, nor of the decision in cencreto 
of any international instance (international tribunal or, in 
particular, the Council of the League of Nations) ? But there 
are no such matters. International law, especially a treaty, 
may regulate any matter, even one which seems according to 
its nature to be ‘‘solely within the domestic jurisdiction ” 
of a State, e.7., the Constitution, nationality, tariffs. As soon 
as a State concludes a treaty with another State about such 
a matter—and this is possible and actually occurs—the matter 
no longer is solely within its domestic jurisdiction. 

It is to be noted that paragraph 8 does not merely say that 
the matter is to be “ solely within the domestic jurisdiction 
—a la compétence exclusive’ of a State but that this is the 
case in virtue of international law (‘‘ a matter which by inter- 
national law is solely in the domestic jurisdiction of that 
party—une question que le droit international laisse 4 la com- 
pétence exclusive de cette Partie ’’). 

When ‘‘ by international law ’’ a matter can or cannot be 
within the jurisdiction of the State, consequently when it is 
precisely the function of international] law to determine whether 
or not a State is competent to decide a certain matter, there 
can be no question of an “‘ exclusive’ jurisdiction of a State. 
At most there are matters which are not generally objects of 
treaties (or customary international law). But it would be 
inexact to say that such matters are ‘' solely within the domestic 
jurisdiction '’ or within the ‘‘ compétence ezclusive'’ of the 
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States. For like all other matters they may at any time be 
regulated by international law. From the standpoint of para- 
graph 8 it is also quite irrelevant whether the matter which 
is the subject of the dispute belongs to matters which are 
generally not the object of international regulation. For if in 
the concrete case the matter is the object of a treaty between 
the parties to the dispute, the objection of one of the parties 
on the ground that the matter is solely within its domestic 
jurisdiction cannot be admitted. The only question that the 
Council has to examine under paragraph 8 is therefore whether 
or not in the concrete case the matter is regulated by a norm 
of international law. Only when the Council answers this 
question negatively can it admit the objection which 
one party has made under paragraph 8. Its decision then 
signifies that there is no norm of positive international law 
by which the matter forming the subject of the dispute is 
regulated. 

If one takes as a premise the erroneous conception according 
to which there are objects which by their nature escape from 
the control of international law because it is a question of the 
‘internal affairs ’’ of the State, one can also reach the conclu- 
sion that a case arising out of such matters, even if it is a 
question of a dispute between two States, lacks international 
character and, by its nature, is not capable of being decided by 
an international instance. Such an idea was not absent from the 
spirit of the authors of paragraph 8. They were:of the opinion 
that disputes between States over objects depending wholly 
upon the domestic jurisdiction of one of the States ought to be 
outside the competence of international instances. If not, the 
latter, by their decision, would intervene in the internal affairs of 
the State and would encroach on its sovereignty. ‘With this 
hypothesis as a basis paragraph 8 provides thatithe Council of 
the League of Nations, in a case where it has recognized the 
domestic jurisdiction of a party, ought not to look for a solution 
of the conflict but rather should leave the two parties to them- 
selves. The recognition of the domestic jurisdiction of the party 
claiming such competence ought, in the meaning of paragraph 8, 
to have the effect of excluding the competence of the Council. 
Paragraph 8 was drafted precisely in order that the competence 
of the League of Nations might be excluded. 
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The idea that a dispute between two States with regard to 
a matter within the domestic jurisdiction of one of the parties 
in conflict is not an international dispute and that in conse- 
quence its settlement and even enquiry into the matter falls 
without the competence of international instances such as the 
Council of the League of Nations is just as erroneous as that 
which lies at its base, namely, that there are matters which by 
their nature escape the rule of international law and are thus 
exclusively susceptible to regulation by the law of one State. 
In reality each conflict between two subjects of the law of 
nations has an international character and lends itself to the 
decision of an international instance. What is more, only an 
international instance is capable of solving a dispute which has 
arisen between two States, whatever may be the object of the 
dispute. To deny the competence of an international instance 
for any reason at all is equivalent to excluding all possibility 
of settling the dispute by an impartial instance. No contested 
object can as such justify the negation of the competence of 
an international instance. But the fact that an international 
instance is competent to settle a dispute between two States 
does not necessarily give it the possibility of interfering with 
the internal affairs of one of the parties, or, as is generally 
said, of infringing upon the sovereignty of a State. If this 
instance must solve the conflict by the application of positive 
law and if the object of the case is not covered by any norm 
of international law, if international law leaves the object 
of the case to the domestic jurisdiction of one of the parties, 
the instance called upon to solve the conflict cannot do other- 
wise than recognize the right of the party in question and, if 
it has the necessary competence, reject the pretention raised 
against that party by its opponent. The instance called upon 
to settle the dispute in exercising its competence not only 
does not intervene in the internal affairs of one of the parties 
but on the contrary it protects the former against unjustified 
intervention by the other State. 

It is true that paragraph 8 prohibits the Council from 
applying paragraph 4 when it recognizes the domestic juris- 
diction of one of the parties. On the other hand it authorizes 
the Council to examine whether the exception of the party 
invoking its domestic jurisdiction is well founded. In conse- 
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quence not only does it not exclude the competence of the 
League of Nations with regard to the matter in question ; 
it confers on that international instance a role of the greatest 
importance. This instance has no other means of fulfilling 
its mission than by undertaking an enquiry into the case. 
The authors of paragraph 8 had the intention of declaring 
the League of Nations incompetent, but they have sought to 
realize this purpose by inadequate technical means. They 
have missed their aim. In reality paragraph 8 simply confers 
on the Council a different competence from that accorded by 
paragraph 4. The Council is competent to recognize that tlie 
object of the case is not covered by any norm of international 
law, from which it follows that the party which invokes this 
fact, or, according to the badly drafted formula of paragraph 8, 
which invokes its domestic jurisdiction, has no international 
obligation, and in particular is not bound to adopt the attitude 
which the other party wishes. In reality the Council is com- 
petent to consider a conflict whose international character 
cannot be doubted and which is moreover a real legal dispute. 
The competence of the Council according to the terms of para- 
graph 8 is distinguishable from that conferred by paragraph 4 
by the fact that the decision of the Council need not be, as 
paragraph 4 states, ‘“‘just and proper in regard thereto. ”’ 
Although it is not expressly averred, the decision must be 
based on positive law, since it is a question of solving a dispute 
concerning the law, This is the exact meaning of paragraph 8 
whose consequence the authors themselves probably did not 
clearly see. We shall come back to this point later. 
However, the exercise of this function of the Council, which 
is so important and so necessary, is bound to a nearly unrealiz- 
able condition. In virtue of Article 4, paragraph 5, and 
Article 5, paragraph 1, of the Covenant, the decision by which 
the Council recognizes the ‘‘ domestic jurisdicltion”’ of a State 
must be approved by the two parties in conflict, not only 
by the party invoking its domestic jurisdiction but also by its 
adversary. It cannot be thought that the authors of the 
Covenant voluntarily refused to introduce into paragraph 8 the 
provision which they endorsed in paragraphs 6 and 7, namely, 
that the votes of the parties must not be counted. It has 
been suggested that this lacuna could be removed by the use 
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of analogy. This is impossible. A revision is indispensable. 
If the proposed formulation of Article 5, paragraph 3, is 
accepted it is not necessary to insert an express provision in 
paragraph 8 ; likewise the relevant words of paragraphs 6 and 7 
become superfluous. 

According to paragraph 8 the Council is authorized only 
to make the above-mentioned finding, which from the point 
of view of international law is purely negative. If it unani- 
mously concludes that the matter lies within the domestic 
jurisdiction of one party, in other words that it is not governed 
by any norm of international law, the logical consequence is 
that the party which pleads an exception for its domestic 
jurisdiction has no international obligation in the matter and 
in particular is not bound to adopt the attitude desired by 
the adverse party. But this logical consequence cannot take 
the form of a legal decision at the end of the procedure of 
appeal to the Council. The Council is not competent to make 
a positive finding of this kind or to settle the dispute—like a 
tribunal—by rejecting the allegation of the adverse party. 
Similarly, when it reaches the conclusion that the matter 
forming the object of the dispute, contrary to the allegations 
of the party raising the exception of ‘‘ domestic jurisdiction ”’, 
is governed in some way by a norm of international law, it 
is not qualified to solve the matter in a positive way on the 
basis of, international law. It only has the power to apply 
paragraph 4, that is to say to make recommendations which 
‘are deemed just and proper, in spite of the fact thal it is a 
legal question. But, as we have seen, even in the case where 
the procedure of Article 15, paragraph 8, is applicable, when 
the Council, unanimously considering that the question is not 
governed by any norm of international law, recognizes the 
domestic jurisdiction of the party pleading the exception, 
the legal question raised by the dispute is solved, but the 
dispute itself remains unsettled. The Council is competent 
to settle the simple question of law, but, for the rest, it ceases 
to be competent. To a certain extent, at least, the authors have 
thus realized their intention to keep the international instance 
constituted by the League of Nations away from such conflicts. 

It is possible, if not necessary, to interpret paragraph 8 
to the effect that the finding of the domestic jurisdiction of 
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one party makes a war between the conflicting parties not 
impossible. On the contrary the wording of this paragraph 
signifies that the League of Nations discharges the conflict 
and leaves the parties to themselves, that is to say does not 
prohibit resort to war, once the alleged domestic jurisdiction 
of one of the parties is found. The terms of paragraph 8 do 
not seem particularly to exclude the faculty of one party to 
resort to war against its opponent even if the latter has success- 
fully invoked its domestic jurisdiction (and if the Council 
has solemnly confirmed, by the finding of domestic jurisdiction, 
that the party is within its rights). Consequently, for a State 
which,.loyal to the spirit of the Covenant, does not wish to resort 
to war, or which, having to face a stronger adversary, cannot 
resort to. war, it is very dangerous to invoke its domestic juris- 
diction before the Council. The method which the Covenant 
follows for excluding resort to war allows one to think that 
war must be considered as permitted by the Covenant in so far 
as it is not expressly prohibited. Moreover, Article 12, para- 
graph 1, forbids Members to resort to war before three months 
‘after the report by the Council’’, and Article 15, paragraph 8, 
provides that it is in a report that the Council shall recognize 
the domestic jurisdiction of a State. 

If one desires totally to exclude this interpretation and 
to consider that paragraph 8 forbids resort to war against 
the party whose domestic jurisdiction has been recognized 
by the Council, an express prohibition will have to be 
introduced. 

Paragraph 8 would consequently have the following wording : 


if one party objects that 
the dispute arises out of a 
matter not regulated by inter- 
national Jaw, the Council shall 
decide whether the assertion 
is weil founded. ff the 
Council admits this objection, 
the parties are forbidden to 
resort to war. If the Council 
docs not reach A unanimous 
decision, paragraphs 4 to 7 
shall be applied. 


Si l'une des Parties objecte 
que le différend porte sur une 
question qui n’est pas réglée 

at le droit international, le 

onsej] doit décider du bien- 
fondé de.cette: assertion. Si le 
Conseil adinet:cette objection, 
il est interdit-aux Parties de 
recourir & la guerre. Si le 
Conseil n’aboutit pas 4 une 
décision, il doit étre fait 
ene des paragraphes 
4a 7, 
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Paragraphs 9 and 10 


These two paragraphs concern a provision according to 
which the Council acting ez officio can, or, on a request of a 
party, must, refer the dispute to the Assembly of the League. 
In order to understand this provision, it must be remembered 
that the Members of the League which are represented in the 
Council are also represented in the Assémbly. 

From the wording of paragraph 10 it results that, for a 
decision of the Assembly, the vote ought to be computed in 
the following way : first it must be seen whether all the members 
of the Council have voted in favour of the proposal. If this 
is not the case, even if a single member of the Council has 
voted negatively, it is useless to continue the count. It will 
no longer-be possible for the Assembly to obtain a result 
equivalent to that of a unanimous decision of the Council 
in application of paragraphs 6 or 8 of Article 15, even if all 
the other members of the Assembly vote in favour of the pro- 
posal. If the members of the Council do not all vote for the 
proposal, even a unanimous decision of the Assembly—except 
for the members of the Council—is without effect It is only 
when there is a unanimous decision of the Council, within the 
framework of the Assembly, that the latter body as such has 
a say in the matter. A majority vote would then be sufficient. 
But this is not a simple majority ; it is qualified because the 
majority vote of the Assembly, which is equivalent to a unani- 
mous vote of the Council, is composed of the unanimous vote 
of the members of the Council and a simple majority of the 
other members of the Assembly. 

Under such circumstances paragraph 9 is only a decoy. 
It is inexact to employ the formulae ‘‘ refer the dispute to the 
Assembly—porter le différend devant l'Assemblée "’ and “‘ the 
dispute shail be so referred . . .’’ as if it were a question of 
the transference of competence from the Council to the Assem- 
bly. In reality paragraphs 9 and 10 forsee the addition of the 
competence of the Assembly to that of the Council, The Council 
and the Assembly must hereafter collaborate in the settlement 
of the dispute, the former, by a unanimous decision, the latter 
by a majority. However, since the wording of paragraph 9 
is followed in a superficial way, there is universal agreement in 
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thinking that this paragraph provides that the dispute must now 
be settled not by the Council but by the Assembly. But if one 
refers to the legal situation actually created by paragraphs 9 
and 10 one cannot say that the Council discharges the matter 
or that the Assembly takes the place of the Council with the 
same powers. This would only be possible if the Council and 
the Assembly were really distinct organs, that is to say if the 
members of the Council were not likewise members of the 
Assembly or if at the very least the members of the Council did 
not exercise a decisive influence in the vote of the Assembly. 

If paragraphs 9 and 10 are really to prescribe what their 
wording seems to imply, namely, a real transmission of compe- 
tence from the Council to the Assembly, it would be necessary 
to eliminate from paragraph 10 the provision by which the 
Couucil preserves its role even in the Assembly. Taking into 
account, in addition, various other considerations presented 
in the technical criticism of the preceding Articles, paragraphs 
9 and 10 might be drafted as follows : 


9. Unchanged. 


10. Im any case referred 
to the Assembly, all the 
provisions of this Article and 
of Article 12 relating to the 
action and powers of the 
Council shall apply to the 
action and powers of the 
Assembly. A decision by 
the Assembly concurred in 
by a majority of the Members 
of the League shall have the 
same effect as a unanimous 
decision of the Council. 


9. Inchange. 


10. Dans toute affaire sou- 
mise 4 l’Assemblée, les: dispo- 
sitions du présent article et 
de larticle 12 relatives a 
l'action et aux pouvoirs du 


Conseil s’appHquent égale- 
ment 4-laction et aux pou- 
voirs de l'Assemblée. Une 


décision prise par l’Assemblée 
& la majorité des voix des 
Membres de: la Société aura 
le méme effet qu’une décision 
unanime du Conseil. 


Article 16 


1. Should any Member of 
the League resort to war in 
disregard of its covenants 
under Articles 12, 13 or 15, 
it shall ipso facto be deemed 
to have committed an act of 
war against all other Members 
of the League, which lereby 


1. Si un Membre de la 
Société recourt a la guerre, 
conlrairement aux engage- 
meitts pris aux articles 12, 
13 ou 15, il est ipso facto 
considéré comme ayant com- 
mis un acte de guerre contre 
tous les autres Membres de la 
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undertake immediately to 
subject it to the severance 
of all trade or financial 
relations, the prohibition of 
all intercourse between their 
nationals and the nationals 
of the convenant-breaking 
State, and the prevention of 
all financial, commercial or 
personal intercourse between 
the nationals of the covenant- 
breaking State and_ the 
nationals of any other State, 
whether a Member of the 
League or not. 


2, It shall be the duty of 
the Council in such case to 
recommend to the _ several 
Governments concerned what 
effective military, naval or 
air force the Members of 
the League shall severally 
contribute to the armed forces 
to be used to protect the 
covenants of the League. 


3. The Members of the 
League agree, further, that 
they will mutually support 
one another in the financial 
“and economic measures which 
are taken under this Article, 
in order to minimize the 
loss and inconvenience result- 
ing from the above measures, 
and that they will mutually 
support one another in 
resisting any special measures 
aimed at one of their number 
by the covenant-breaking 
State, and that they will 
take the necessary steps to 
afford passage through their 
territory to the forces of 
any of the Members of the 
League which are co-operating 
to protect the covenants of 
the League. 


Société. Ceux-ci s’engagent a 
rompre immédiatement avec 
ini toutes relations commer- 
ciales gu financiéres, a inter- 
dire tous rapports entre leurs 
nationaux et ceux de l’Etat 
en rupture de Pacte et fai- 
re cesser toutes communi- 
cations financiéres, commer- 
ciales ou personnelles entre 
les nationaux de cet Etat et 
ceux de tout autre Etat, 
Membre ou non de la Société. 


2. En ce cas, le Conseil a 
le devoir de recommander aux 
divers Gouvernements inté- 
ressés les effectifs inilitaires, 
navals ou aériens par les- 
quels les Membres de la So- 
ciété contribueront respecti- 
vement aux forces armeées 
destinées 4 faire respecter les 
engagements de la Société. 


3. Les Membres de la Société 
conviennent, en outre, de se 
préter l’un a ’autre un mutuel 
appui dans l’application des 
mesures économiques et finan- 
ciéres 4 prendre en vertu du 
présent article pour réduire au 
minimum les pertes et les 
inconvénients qui peuvent en 
résulter. Ils se prétent égale- 
ment un mutuel appui pour 
résister a toute mesure spé- 
ciale dirigée contre Pun d’cux 
par l’Etat en rupture de 
Pacte. Us prennent les dispo- 
sitions nécessaires pour faci- 
liter le passage 4 travers leur 
territoire des forces de tout 
Membre de la Société qui par- 
ficipe a une action commune 
pour faire respecter les enga- 
gements de la Société. 
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4. Any Member of the 
League which has violated 
‘any covenant of the League 
may be declared to be no 
longer a Member of the League 
by a vote of the Council 
concurred in by the Represent- 
atives of all the other Members 


4, Peut étre exclu de la 
Société tout Membre qui s‘est 
rendu coupable de la violation 
d’un des engagements résul- 
tant du Pacte, L’exclusion est 
prononcte par le vote de tous 
les autres Membres de la 
Société représentés au Conseil. 


of the League represented 
thereon, 


In reality Article 16 does not lend itself to a purely juricico- 
technical revision having no political character. 

The provisions relating to sanctions are the object of such 
passionate controversies between the partisans and the adver- 
saries of this institution that each word is invoked in favour of 
one or the other of these theses even though the wording of the 
provisions in question is more or less the result of chance and 
though the authors of the Covenant did not conciously seek 
to realize intentions which the interpreters now attach to 
each of the terms of the provision. 


Article 17 


i. In the event of a dispute 1. En cas de differend entre 


between a Member of the 
League and a State which is 
not a Member of the League, 
or between States not 
Members of the League, the 
State or States not Members 
of the League shall be invited 
to accept the obligations of 
membership in the League 
for the purposes of such 
dispute, upon such conditions 
as the Council may deem just. 
If such invitation is accepted, 
the provisions of Articles 12 to 
16 inclusive shall be applied 
with such modifications as 
may be deemed necessary by 
the Council. 


2, Upon such invitation 
being given the Council shall 
immediately institute an 


deux Etats, dont un seule- 
ment est Membre de la So- 
ciété ou dont aucun n’en fait 
partie, l’Etat ou les Etats 
étrangers a Ja Société sont 
invités 4 se soumeltre aux 
obligations qui s’imposent 4 
ses Membres aux fins de 
réglement du différend, aux 
conditions estimées justes par 
le Conseil. Si cette invitation 
est acceptée, les dispositions 
des articles 12 a 16 s’ap- 
pliquent sous réserve des 
modifications jugées néces- 
saires par le Conseil. 


2. Des Venvoi de _ cette 
invitation, le Conseil ouvre 
une enguéte sur les circons- 
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inquiry into the circumslances 
of the dispute and recommend 
such action as may seem best 
and most effectual in the 
circumstances. 


3. If a State so invited shall 
refuse to accept the oblig- 
ations of membership in the 
League for the purposes of 
such dispute, and shall resort 
to war against a Member of 
the League, the provisions 
of Article 16 shall he 
applicable as against the State 
taking such action. 


4. If both parties to the 
dispute when so invited refuse 
to accept the obligations of 
membership in the League 
for the purposes of such 
dispute, the Council may take 
such measures and make such 
recommendations as will 
prevent hostilities and will 
result in the settlement of the 
dispute. 


By saying “‘ In the event of a dispute . 


tances du différend et propose 
telle mesure qui lui parait 
la meilleure et la plus etficace 
dans le cas particulier. 


3. Si Etat invité, refusant 
d‘accepter Ies obligations de 
Membre de ta Société aux 
fins de réglement du difié- 
rend, recourt &-la guerre 
contre un Membre de la 
Société, les dispositions de 
l'article 16 luisont applicables. 


4, Si les deux Parties invi- 
tées refusent cl’accepter les 
obligations de Membre de la 
Société aux fins de réglement 
du différend, le Conseil peut 
rendre toutes mesures et 
faire toutes propositions de 
nature 4 prévenir les hosti- 
lités et 4 amener la solution 
du conflit. 


. the State or 


States not Members of the League shall be invited—En cas 
de différend . . PEtat ou les Etats étrangers a la Société 
sont invités 4 se soumettre’’, paragraph 1 does not indicate 
which organ of the League of Nations must send the invitation 
in question. According to the wording both the Council and 
the Assembly would be competent. However, from the fact 
that the Council is charged with fixing the conditions in which 
the provisions of the Covenant for the settlement of disputes 
are applied, one may conclude that, in the elaboration of 
Article 17, paragraph 1, the authors of the Covenant had the 
idea that it is the Council which would have to send the 
invitation to the State or to the States not Members of the 
League. Moreover, it is to be pointed out that the English 
text of paragraph 1 differs from the Frencli formula in a way 
which is not negligible. The former says that ‘‘ the State or 
States . shall be invited’’, whereas the latter simply 
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says that “‘l’Etat ou les Etats . . . sont invités’’. This 
divergence ought to be removed, and it ought to be stated as 
clearly in French as in English that there is an obligation for 
the Council to act. 

According to the present text, the non-member State must 
be invited ‘‘ to accept the obligations of membership in the 
League for the purposes of such dispute—a se soumettre aux 
obligations qui s’imposent 4 ses Membres aux fins de réglement 
du différend’’. This signifies that the State which does not 
belong to the League must only submit to the obligations 
which are incumbent on a Member and must not be given the 
benefit of the corresponding rights. The genesis of paragraph 1 
does not allow the assertion that this effect was desired, and 
in practice it has been realized that in case of dispute between 
a Member and a non-member State, it could not be a question 
of imposing on the latter the obligations of a Member without 
giving it the corresponding rights. It is therefore necessary 
to make it clear that the non-member State shall be invited 
to accept the provisions of the Covenant regarding the 
settlement of disputes for the purposes of the conflict and 
with the rights and obligations of a Member. 

It will be well, moreover, to refer to Articles 12 to 16 at the 
very beginning and not only in the second sentence of para- 
graph 1, the more so as the Council is authorized by the first 
sentence to make certain modifications in these provisions for 
their application to the dispute. IE is thus necessary to say 
unambiguously what provisions of the Covenant the Council 
may so modify. One might suggest parenthetically that it is 
quite essential to inform the non-member State with regard 
to the particular provisions which it must accept. 

That the Council may make such modifications is stated 
twice in paragraph 1: once in the first sentence by specifying 
that the State shall be invited to accept the obligations in 
question ‘“‘ upon such conditions as the Council may deem 
just—aux conditions estimées justes par le Conseil’’; and then 
in the second sentence by saying that ‘If such invitation is 
accepted, the provisions of Article 12 to 16 inclusive shall be 
applied with such modifications as may be deemed necessary by 
the Council —Si cette invitation est acceptée, les dispositions des 
articles 124 16 s’appliquent sous réserve des modifications jugées 
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nécessaires par le Conseil’’. One can hardly question the fact that 
these words, ‘‘ with such modifications . . .—sous réserve 
des modifications . . .’’ refer, according to the wishes of the 
legislator, to the right (already given to the Council by the 
first sentence) to modify the provisions of Articles 12 to 16 
when it sends the invitation to the non-member State, But in 
view of the present wording of the second sentence of para- 
graph 1 it is by no means excluded that the Council may 
modify the provisions of the Covenant with regard to the settle- 
ment of disputes after the acceptance of the invitation without 
it being necessary for the non-member State to give its approval. 
Such an interpretation assuredly could not be based on the 
intentions of the legislator but rather on the fact that the 
sentence by which the Council is authorized to make modifi- 
cations begins with the words ‘‘If such invitation is 
accepted.—Si cette invitation est acceptée ’’ and thus 
refers to a stage subsequent to the sending of the invitation. 
Moreover, the authorization envisaged in this sentence is 
drafted in terms entirely different from those employed in the 
first sentence which treates the stage prior to the acceptance. 
This interpretation, certainly absurd from the political point 
of view, is only made possible by the formulation of paragraph 1, 
the fruit of a bad juridical technique. If the first sentence is 
drafted as we suggest, the second becomes totally superfluous. 
It goes without saying (more exactly, it is directly evident 
from general international law) that the provisions of Articles 12 
to 16, with the modifications made by the Council, must be 
applied to the dispute if the non-member State has accepted 
the invitation which the Council gave it and if it has conse- 
quently accepted the provisions. In effect there is a convention 
on this matter between the non-member State and the League 
of Nations, represented by the Council. 

The decision by which the Council sends the non-member 
State the invitation envisaged by Article 17, paragraph 1, 
must be taken unanimously in conformity with Article 5, 
paragraph 1, even if it is considered that the latter only requires 
unanimity for decisions of the Council which tend to have a 
legal effect, because this decision will have the consequence 
of extending the field of application of the Covenant to non- 
member States. 


In case of conflict between a Member State and a non-member 
State the decision of the Council, which may also have the 
purpose of modifying the provisions of Articles 12 to 16, acquires, 
through the acceptance of the State invited, a legally binding 
character forthe Member in conilict with the non-member State. 
Of course the Member State, in virtue of Article 4, paragraph 5, 
must cooperate in this decision, which cannot be taken against 
its will. In order that the right to vote might be refused this 
Member, an express stipuation to that effect, as in Articie 15, 
paragraphs 6 and 7’and Article 16, paragraph 4, would be 
necessary. However, in this case the Member State would be 
treated less favourably than the non-member State, since the 
latter, by the invitation of the Council, would be asked to 
consent to modifications made by that hody in Articles 12 
to 16, while the Member State, whose vote would not be 
counted, would have to allow these modifications to be imposed 
on itself. If, nevertheless, one would wish to insert in the text 
of paragraph 1 a provision analogous to that of Article 15, 
paragraphs 6 and 7, and Article 16, paragraph 4, it would be 
desirable in the interest of the Member State which is a party 
to the conllict to make a distinction with regard to the decision 
of the Council between the part of this decision which relates 
to modifications in Articles 12 to 16 and that which concerns 
the invitation to the non-member State. It is only for the latter 
part of the decision that the vote of the Member State party 
to the dispute would not be counted. 

Paragraph 2 of Article 17 stands among the most questionable 
provisions of the statute of the League of Nations. However, 
its defects can not be clearly exposed unti] paragraphs 3 and 4 
have been studied. 

Paragraph 3, by providing that the sanctions of Article 16 
shall be applicable in case of aggression on the part of the 
non-member State, gives the act of the Council designated by 
the term “invitation ’’ the character of a prohibition against 
resorting to war sent to the non-member State under threat 
of sanctions. As the latter, even if it does not accept the provi- 
sions in question, is treated as if it were a Meinber of the League, 
paragraph 3 also tends to extend the effect of the Covenant to 
non-member States. This provision constitutes an attempt 
to introduce a new juridico-political principle into internationat 


— 140 — 


law. An examination of this question thus departs from the 
framework of a simple juridico-technical revision. 

Paragraph 4 treats the case where, in a conflict between two 
non-member States, both reject the invitation addressed to 
them in application of paragraph 1, without, however, resorting 
to war. This last point results from the fact that paragraph 4 
does not contain the following clause which on the other hand 
appears in paragraph 3: ‘“‘ If a State so invited shall refuse 
to accept . . . and shall resort to war—-Si |’Etat invité, refu- 
sant d’accepter . . . recourt a la guerre’’. Paragraph 4 merely 
says: ‘“‘ If both parties to the dispute when so invited refuse 
to accept—Si les deux Parties invitées refusent d’accep- 
ter’, without adding and if one of them shall resort 
fo war—et si une d’elles recourt d la guerre. The same conclu- 
sion, must be drawn from this second fact that the Council is 
authorized to ‘‘ take such measures and make such recommen- 
dations as will prevent hostilities—prendre toutes mesures 
et faire toutes propositions de nature 4 prévenir les hosti- 
lités’’. To ‘‘ prevent hostilities—prévenir les hostilités’’ is 
only possible so long as hostilities have not broken out. 

It is in this respect that paragraph 4 comes into conflict 
with Article 11. So long as it is a question not of settling a 
dispute by a procedure governed by the provisions of Articles 12 
to 16, or another analogous method, but of preventing or locali- 
zing hostilities between non-member States, the procedure of 
Article 11 is amply sufficient. In this respect paragraph 4 of 
Article 17, in stipulating that ‘‘the Council may take such 
measures and make such recommendations as will prevent 
hostilities—le Conseil peut prendre toutes mesures et faire 
toutes propositions de nature a prévenir les hostilités ’’, says 
no more than does Article 11 in a similar case. 

Of all eventualities which, from the point of view of the 
settlement of disputes, can arise when a conflict breaks out 
between a Member State of the League and a non-member 
State, or between two non-member States, paragraphs 1, 3 
and 4 only regulate a few. 
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The following cases can arise : 


I. Conflict between a Member State and a non-member 
State. 


1. The non-Member State accepts the invitation. 
2. The non-Member States does not accept the invitation. 


a. Neither the non-Member State nor the Member 
State resorts to war. 

b. The non-Member State resorts to war against the 
Member State. 

c. The Member State resorts to war against the non- 
Member State. 


II. Conflict between two non-Member States. 
1. Both States accept the invitation. 
2. Both States reject the invitation. 


a. Neither resorts to war. 
b. One resorts to war against the other. 


3. One accepts the invitation while the other rejects it. 


a. Neither resorts to war. 
b. The State rejecting the invitation resorts to war. 
c. The State accepting the invitation resorts to war. 


Itt. One of the States (Member or nou-Member) resorts 
to war against the other (Member against non-Member, non- 
Member against Member, non-Member against non-Member) 
before the invitation envisaged in paragraph 1 is sent. 

Of these eventualities Article 17 regulates only the cases I 1, 
I 2b, II 1 and II 2a, and makes no provision for the others. 
It is hard to understand why the Council! ought not also 
attempt to settle the conflict in cases I 2a and II 3a. Para- 
graph 4 might be modified to remedy this defect. In so doing 
it would be desirable to state more clearly than is the case 
today that the procedure of this paragraph is only applicable 
in so far as war has not broken out between the parties. 

As to paragraph 3 of Article 17 from the! juridico-political 
point of view it is important that, in case of: conflict between 
a Member State and a non-Member State, .the sanctions of 
Article 16 are applied against the latter, if it does not accept 
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the invitation and resorts to war against the Member State, 
while no analogous measure is taken against the Member State 
if it resorts to war against the non-Member State rejecting the 
invitation, only Article 11 being applicable in this case with 
regard to the two parties. 

Similarly as paragraph 3 treats the case where, a conflict 
having arisen between a Member State and a non-Member 
State, the latter rejects the invitation to accept the procedures 
of the Statute and resorts to war against the Member, 
Article 17 might eventually also regulate the case of two non- 
Member States one of which accepts, while the other rejects 
the invitation (II 3b). It would be in conformity with the 
conception of the League of Nations for the State which is 
willing to accept the Covenant to be treated as a Member of the 
League and for it to be aided against the aggressor which refuses 
to accept the Covenant. This, however, would be a reform which 
would impose heavy obligations on the Members of the League. 

Finally, in the absence of a particular provision of Article 17, 
Article 11 ought also to be applied in the case where a war 
breaks out between the parties before the sending of the invi- 
tation envisaged by paragraph 1. 

Taking into account the rest of Article 17 one may now 
attempt to determine the significance of paragraph 2. 

The procedure of enquiry and proposals envisaged by this 
paragraph is totally independent of those of paragraphs 1, 
3 and 4 and must of necessity come into conflict with the provi- 
sions of these three paragraphs. 

The conflict will occur between the procedure of paragraph 2 
and that which is stipulated for the case where the non-Member 
State or the two non-Member States accept the invitation for 
which paragraph 1 provides. In this eventuality the provisions 
of Articles 12 to 16 must be applied. The procedure of para- 
graph 2 can conflict with that which is envisaged for the case 
where the non-Member State rejects the invitation and resorts 
to war. In this case the provisions of Article 16 must be applied. 
Lastly it can come into conflict with the procedure instituted 
for the case where the two non-Member States reject the invi- 
tation and with which paragraph 4 deals. 

In a technical revision of the Covenant paragraph 2 ought 
simply to be deleted because in the cases where it does not 
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come into conflict with the other provisions of Article 17 it is 
superfluous. Indeed its wording allows it to be applied either 
in the cases where a war has broken out or in those where the 
parties do not resort to war. In the first hypothesis Article 17, 
paragraph 3, and Article 11 supply the necessary procedure, 
and in the second, Article 17, paragraphs 1 and 4, suffice. 
However if paragraph 2 is deleted, paragraph 4 would have to 
be completed in order that it might also be applicable where the 
non-Member State rejects the invitation but does not resort 
to war and where only one of the non-Member States rejects 
the invitation. On the other hand it would be more reasonable 
to reverse the order of paragraphs 3 and 4 and first to regulate 
the case where the invitation envisaged in paragraph 1 is 
rejected without the subsequent outbreak of war and then 
to provide for the case where the State which rejects the 
invitation resorts to war. 
Article 17 ought consequently to be drafted as follows : 


1. Inthe event of a dispute 1. 
between a Member of the 


En cas de différend 
entre un Membre de la So- 


League and a State which is 
not a Member of the League, 
or between States not 
Members of the League, the 
Council shall invite the State 
or States in question to accept 
the provisions of Articles. 12 
to 16, with the rights and obli- 
gations of a Member, upon 
such conditions as may be 
deemed necessary by the 
Council. In so far as the 
decision of the Council does 
not relate to changes in 
Articles 12 to 16, the vote 
of the Member which is 
party to the dispute shall 
not be counted. 


2. Ifthe State or the States 
invited reject the invitation, 
the Council may, so Iong as 
no party resorts to war, take 
such measures and make such 
recommendations as will result 


ciété et un Elat étranger 4 la 
Société, ou entre deux Etats 
élrangers 4 la Société, le 
Conseil doit inviter le ou les 
Etats en question 4 se sou- 
mettre, avec les droits et les 
obligations d’un Membre, aux 
dispositions dés articles 12 a 
16, sous réserve des modifi- 
cations jugées nécessaires par 
le Conseil. Lors de la décision 
du Conseil en la matiére, i] ne 
doit pas etre Lenu compte dela 
voix du Membre partie au 
différend, pour autant que 
ladite décision ne se rapporte 
pas aux modifications aux 
articles 12 & 16, 


2. Si Etat ou les Etats 
invités repoussent Pinvitation, 
le Conseil, tant qu’aucune des 
parties ne recourt 4 la guerre, 
peut prendre toutes mesures 
et. faire toutes propositions de 
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in the settlement of the 


dispute, 

3. If in case of a dispute 
between a Member and a non- 
member of the League the 
Jatter rejects the invitation 
and resorts to war against 
the Member of the League, 
the provisions of Article 16 
are applicable against it. 


nature 4 amener la solution 
du conflit. 


3. Si, en cas de différend 
entre un Membre et un Etat 
étranger & la Société, ce 
dernier repousse Vinvitation 
et recourt 4 la guerre contre 
le Membre de la Société, les 
dispositions de ]’article 16 lui 
sont applicables. 


Eventually paragraph 3 might be drafted as follows : 


3. If the non-member State 
rejects the invitation and 
resorts to war against the 
Member or non-member State 
accepting the invitation, the 
provisions of Article 16 are 
applicable against it. 


3. Si Etat étranger a la 
Société repousse Vinvitation 
et recourt 4 la guerre contre 
le Membre ou |’Etat étranger 
4 la Société qui a accepté 
Vinvitation, les dispositions de 
Varticle 16 lui sont applicable. 


Article 18 


Every treaty or  inter- 
national engagement entered 
into hereafter by any Member 
of the League shall be forth- 
with registered with the 
Secretariat and shall as soon 
as possible be published by it. 
No such treaty or inter- 
national engagements shall 
be binding until so registered. 


Tout traité ou engagement 
international conclu a Pavenir 
par un Membre de la Société 
devra 6tre immédiatement 
enregistré par le Secrétariat 
et publié par lui aussitét 
que possible. Aucun de ces 
traités on engagements inter- 
nationaux ne sera obligatoire 
avant d’avoir été enregistré. 


This Article obligates the Members of the League to register 
every ‘‘treaty or international engagement—traité ou enga- 
gement international’’ with the Secretariat. What is the 
meaning of this distinction ? An international ‘‘ engagement "’, 
that is to say an act by which a subject of law accepts an inter- 
national obligation, normally can only be entered into by a 
‘treaty ’’, that is by the expression of the concordance of 
wills of two or more States. The authors of Article 18 certainly 
did not have in mind other than contractual engagements, 
The proof is that the French text states ‘‘ engagement inter- 
national conclu. . * If “‘ treaty—traité *’ designates every 
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kind of legal norm created by the expression of a concordance 
of wills, it is superfluous to add the words “‘ or international 
engagement—ou engagement international ’’. 

Is the formula of Article 18 also to cover the denunciation 
of a treaty, a unilateral act of will ? For this to be the case 
it would have to be expressly stated, because a denunciation 
is neither a treaty nor an international engagement which can 
be ‘‘ concluded ”’. 

' The words ‘‘ hereafter—a l'avenir ’’ are superfluous. They 
can only have one meaning, namely, that Article 18 obligates 
the Members only to register the treaties concluded after the 
entry into force of the statute of the League or after the 
entry of the State in question into the League. This 
restriction, however, is already a consequence of the fact 
that only treaties concluded by Members of the League need 
be registered. 

Article 18 imposes an obligation only on Members of the 
League. The English version leaves no doubt about this point : 
““every treaty... shall be... registered with the 
Secretariat. . . .”. It is this meaning then that should be 
attributed to the French wording whicli does not entirely 
correspond to the English. The formula “‘ tout traité . . 
devra étre . . . enregistré par le Secrétariat’’ might well 
mean that it is not the Member as such but the Secretariat 
which is bound to register the treaty. In a revision it would 
be desirable to make both texts alike by choosing a formula 
which clearly shows that it is the Members which have the 
obligation of registering their treaties. 

If the first sentence of Article 18 institutes an obligation 
for the Members of the League, Article 16, paragraph 4, is 
applicable in case of violation. Should a Member not fulfil 
the duty which Article 18 lays down and neglect to register 
treaties concluded by it, the Council can exclude it from the 
League. However, paragraph 4 of Article 16 which the wording 
of Article 18 allows to-be applied can only usefully be used 
when treaties concluded between Members and non-Members 
are not registered. In effect there is agreement in saying that 
in such cases the special sanction contained inthe second sen- 
tence of Article 18 (invalidity of non-registered treaties) can 
not be applied in such cases although the treaties between 
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Members and non-Members are covered by the formula of 
Article 18. In case of non-registration of such treaties the 
Covenant contains no other sanction than that of Article 16, 
paragraph 4. If on the other hand it is thought that para- 
graph 4 of Article 16 is not applicable to cases of violation of 
the obligation laid down by the first sentence of Artiele 18 
because this sentence might uot impose an obligation on 
Member States, Article 18 would constitute, with respect to 
treaties concluded with non-Member States, a recommendation 
without any binding character whatsoever. 

The non-registration of treaties concluded between Members 
is met by the sanction of the second sentence of Article 18. 
Such treaties are not binding. The application of Article 16, 
paragraph 4, is not, however, excluded, but it might seem 
useless from a juridico-political point of view to exclude from 
the League a Member guilty of having concluded a treaty 
lacking binding character. To make such a measure impossible 
it would be necessary expressly to exclude the violation of the 
obligation of registration of treaties between Members from the 
field of application of Article 16, paragraph 4. In so doing, 
however, a not negligeable change would be made in the 
existing law. 

Tf the generally recognized principle according to which an 
international treaty must not have a legal effect to the benefit 
or prejudice of a third State is accepted, it is extremely bad 
from the technical. point of view that the second sentence 
does not establish any distinction between the different 
treaties concluded by the Members of the League and thus 
covers those which the Members conclude with non-Member 
States. To say in the statute of the League of Nations that a 
treaty will not be binding until registered, signifies that the 
Members of the League are bound to consider as not binding 
a treaty concluded by a Member but not registered; that any 
Member in its relations with another Member is authorized 
to consider as legally non-existent such a treaty ; and especially 
that no Member has the right of requiring another Member 
to execute such a treaty or to consider that there is a violation 
of law in case of non-execution. As the Statute of the League 
of Nations by its very nature does not institute rights and 
obligations except with regard to the Members of the League, 
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or, in other words, according fo the intentions which ‘are expres- 
sed in the text, only tends to obligate and give rights to Members 
of the legal community constituted by it, the second sentence 
of Article 18 as it is worded certainly goes beyond the intentions 
expressed in the Covenant and therefore ought to be revised, 
even if there were no other reasons for doing so, in order to 
restrict its scope to the treaties concluded between Members 
of the League. Besides, according to the prevailing conception 
‘the Covenant of the League of Nations cannot obligate States 
which have not ratified the treaty containing the Covenant and 
which are not bound by the Covenant as a result of their entry 
into the League of Nations, In so far as the second sentence 
refers totr eaties concluded with such States, the Covenant 
stipulates something impossible in law. By limiting the appti- 
cation of the sanction envisaged in the second sentence to the 
cases of non-registration of the treaties concluded between 
Members, one would only bring the text into conformity with 
legal reality. 

The words ‘‘ No such treaty . . . shall be binding until so 
registered—Aucun de ces traités . . . ne sera obligatoire 
avant d’avoir été enregistré”’ prohibit attributing any legal 
value to a non-registered treaty which is merely the simple 
fact of the expression of a concordance of wills. In particular, 
it is mot possible to deny the possibility of the unilateral 
withdrawal of one party from such a “ treaty "’. 

It may uot be questioned that a concordance of wills must 
have been reached before the registration, for only this can 
form the object of registration. But, in so far as both parties 
are Members of the League, this concordance of wills is not 
yet a treaty in the sense of a binding norm. Since Article 18 
specifies that treaties are the object of the registration, it seems 
as though that which is registered has some legal effect even 
before registration ; it is a treaty, but a treaty which is not 
fully effective. The different theories which have been developed 
in this respect have no basis in Article 18. If this article says 
that ‘‘ treaties *’ ought to be registered it means—in so far as 
treaties between Members of the League are concerned—con- 
cordances of wills which only become binding treaties by regis- 
tration. 

In conclusion Article 18 ought to be worded as follows : 
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1. The Members of the 
League are bound imme- 
diately to Peeisier the treaties 
they conclude and the 
denunciation thereof with the 
Secretariat which shall publish 
them as soon as possible. 


2. Each concordance of 
wills arrived at between 
Members of the League with 
a view to the conclusion of 
a treaty only acquires binding 
force by the registration 
provided for by paragraph 1. 


1. Les Membres de la Société 
sont tenus de faire enregistrer 
immédiatement les traités 
conclus par eux, ainsi que la 
dénonciation des dits traités, 
par le Secrétariat, qui doit 
les publier aussit6t que pos- 
sible. 


2. Toute concordance de 
volontés établie entre des 
Membres de la Société en vue 
de conclure un traité n’ac- 
quiert de force obligatoire que 
par lenregistrement prescrit 
au patagraphe premier. 


Article 19 


The Assembly may from 
time to time advise the 
reconsideration by Members 
of the League of treaties 
which have become in- 
applicable and the consider- 
ation of international condi- 
tions whose continuance might 
endanger the peace of the 
world. 


L’ Assemblée peut, de temps 
a autre, inviter les Membres 
de la Société & procéder a un 
nouvel examen des traités 
devenus inapplicables ainsi 
que des situations interna- 
tionales, dont le maintien 
pourrait mettre en peril la 
paix du monde. 


This Article calls for no remark from the juridico-technical 


point of vue. 


Only a juridico-political reform of the widest scope would 
allow that which to-day is only a germ to be transformed into 


a legal provision. 


Article 20 


1. The Members of the 
League severally agree that 
this Covenant is accepted as 
abrogating all obligations or 
understandings infer se which 
are inconsistent with the terms 
thereof, and solemnly under- 
take that they will not 
hereafter enter into any enga- 
gements inconsistent with 
the terms thereof. 


1. Les Membres de la So- 
ciété reconnaissent, chacun en 
ce gui le concerne, que le 
présent Pacte abroge toutes 
obligations ou ententes inter 
se incompatibles avec ses 
termes et s’engagent solennel- 
lement 4 n’en pas contracter 
a l’avenir de semblables. 
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2. In case any Member 
of the League shall, before 
becoming a Member of the 
Teadue; lave undertaken any 
obligations inconsistent with 
the terms of this Covenant, it 
shall be the duty of such 


2. Si avant son entrée dans 
la Société, un Membre a 
assumé des obligations incom- 
patibles avec les termes du 
Pacte, il doit prendre des 
mesures immédiates pour se 
tlégager de ces obligations. 


Member to take immediate 
steps to procure its release 
from such obligations. 


> 


€ 


The distinction ‘between ‘‘ obligations’’ and “‘ under- 
standings ’’’ (‘‘ obligations ’’ and “‘ ententes ’’) is useless since 
in both cases it is a question, according to an aim of the legis- 
lator which can hardly be doubted in the present instance, of 
contractual obligations. This results from the fact that the words 
inter se refer both to “‘ obligations ’’ and to “‘ understandings ”’ 
and that in addition, in the French text the verb “‘ contracter ”’ 
is used in the second part of paragraph 1 and applies both 
to ‘‘ obligations ’’ and to “‘ ententes’’. 

In stipulating that the conventions concluded between the 
Members of the League and inconsistent with the terms of the 
Covenant must be considered as abrogated, Article 20 establishes 
no distinction between the conventions formed before and after 
the entry into force of the statute of the League. As to the 
former, the clause of abrogation of paragraph 1:is superfluous. 
They are already rendered null and void by the general prin- 
ciple of international law here applicable, namely, lex posterior 
derogat priori. Because of this principle it is not, on the con- 
trary, precluded that treaties inconsistent with the Covenant 
and concluded between Members of the Leagueiafter its entry 
into force have the effect of infringing on the Covenant at least 
with respect to the mutual relations of the co-contractants, 
Article 20, paragraph 1, makes any derogation of this kind 
impossible by proclaiming a contrary principle, lex prior 
derogat posteriori. It is desirable to point out that Article 26 
precludes in principle any abrogation of a‘provision of the 
Covenant by conventions concluded between the Members and 
even any abrogation limited to the mutual relations of the 
contracting Members. Indeed Article 26 provides the only pro- 
cedure by which it is possible to modify the Covenant and thus 
to abrogate any of its provisions. Consequently it is necessary 


> 
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to consider as null and void on the basis of the Covenant 
any attempt to abrogate its provisions by a convention 
between the Members outside of the procedure of Article 26. 
Therefore, the first part of paragraph 1 is superfluous in so 
far as it refers only to treaties between Members. If it is 
alleged that the words inter se only refer to ‘‘ under- 
standings—ententes ’’, which would be grammatically possible 
but in contradiction with the intentions of the authors which 
the history of the drafting of this Article clearly shows, ? 
the abrogative clause of paragraph 1 might also apply to treaties 
concluded by Members with non-Membher States. In such a 
case this clause would encounter a legal impossibility. 
The Covenant cannot stipulate anything as to the validity of 
treaties concluded with States which have not ratified a 
Treaty of Peace containing the Covenant or have not accepted 
the latter. 

The second part of paragraph 1 stipulates that the Members 
are bound not to conclude in future any treaty inconsistent 
with the Covenant. This stipulation is formulated in a different 
manner in the two texts. The French version only refers to 
treaties between Members while the English covers treaties 
with non-member States as well. It is the wider formula which 
is in conformity with the purpose of the Article. In a revision 
it would be desirable to amend the French text in this sense. 
By this provision the conclusion of a treaty inconsistent with 
the Covenant, and no longer merely its execution as would be the 
case in the absence of the second part of paragraph 1, becomes 
a violation of the Covenant and submitted therefore to the 
sanction of Article 16, paragraph 4. Thus this sanction is also 
applicable in case of conclusion of treaties conflicting with the 
Covenant and consequently nullified, abrogated, in virtue of 
the first part of paragraph 1. 

Paragraph 2, in so far as it relates to treaties between 
Members, is superfluous and even inapplicable since these 
treaties are abrogated by virtue of the principle lex posterior, 


4 The words ‘‘ or understandings ” were not Inserted in the text 
until the Afteenth session of the League of Nations Commission, 
at the proposal of the Chinese delegate. Paragraph f was first 
drafted as follows: “*. . . as abrogating all obligations inter se 
which are inconsistent . . .” Cf. MILuen, op. cit, vol. I, p. 460, 
vol. II, p. 384. 
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proclaimed by general international law, and of the provision 
of paragraph 1, likewise made useless by the existence of this 
principle. Paragraph 2 ought therefore to be restricted in 
scope to treaties concluded with non-Member States. Let 
us point out that if there is a conflict between two treaties 
which one and the same State has concluded with two 
different co-contractants, general international law considers 
‘the two treaties valid. The execution of one involves 
necessarily the violation of the other. If, in consequence, a 
Member of the League fulfils the obligation imposed on it by 
paragraph 2, that is to say if it takes immediate steps to free 
itself from obligations inconsistent with the Covenant and 
contracted before its entry into the League and if these 
steps are ineffective because the co-contractant does not wish 
to take such action, the Member nevertheless remains bound 
, by all the provisions of the Covenant. The Covenant requires all 
of its provisions to be executed even if in so doing the Member 
violates the obligations imposed by the treaty inconsistent 
with it. In order to avoid the conclusion being drawn that the 
Member is free from the duty to execule those of its obligations 
as Member of the League which are inconsistent with the treaty 
conflicting with the Covenant from the moment when it has 
taken (even vainly) the steps prescribed in paragraph 2, it 
‘would be well to eliminate all doubt in the matter by a clear and 
distinct provision. 
Article 20 ought to be worded as follows : 


1. The Members of the 
League are bound not to 
conclude any treaty which 
is inconsistent with the 
provisions of the Statute. 


2. In case any Member 
shall, before becoming a 
Member of the League, have 
undertaken, with regard to a 
non-member State, any obliga- 
tions inconsistent with the 
terms of this Statute, it shall 
—without prejudice to its duty 
‘to execute all the provisions 
of this Statute—take imme- 
diate steps to procure its 
release from such obligations. 


1. Les Membres de la 
société sont tenus de ne con- 
clure aucun traité incompa- 
tible avec les dispositions du 
Statut. 


2. Si avant son_ entrée 
dans la Société, un Membre 
a assumé & l’égard d’un Etat 
non-membre des obligations 
incompatibles avec les termes 
du préseut Statut, il doit — 
sans préjudice de son devoir 
d’exécuter toutes les stipula- 
tions du présent Statut 
prendre des mesures immé- 
diates pour se dégager cle ces 
obligations. 
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Article 21 


Nothing in this Covenant 
shall be deemed to affect the 
validity of international 
engagements, such as treaties 
of arbitration or regional 
understandings like the 
Monroe doctrine, for securing 
the maintenance of peace. 


Les engagements  inter- 
nationaux, tels que Jes traités 
d'arbitrage, et les ententes ré- 
gionales, comme la doctrine 
de Monroé, qui assurent le 
maintien de la paix, ne sont 
considérés comme incompa- 
tibles avec aucune des dispo- 


sitions du présent Pacte. 


This Article creates a fiction, namely, that certain inter- 
national treaties need not be considered as inconsistent with 
any provision of the Covenant. 

This can only have a meaning if it is considered that Article 21 
envisages that these treaties shal) be held to be consistent with 
the Covenant even in case they are objectively inconsistent there- 
with, for in so far as treaties are objectively compatible with 
the Covenant there is no need of a stipulation in the latter to 
declare them consistent. In fact the Monroe Doctrine, whose 
existence was the only reason for introducing Article 21 into 
the Covenant, is, at least to a large extent, inconsistent with the 
other provisions of the Covenant. It is of little importance that 
Wilson, in the course of the deliberations on the Covenant, for 
easily understood reasons pretended that the contrary was 
true. If he had been right, the obstinacy with which he insisted 
on the adoption of the provision can scarcely be explained. 
Stripped of all fiction, Article 21 signifies that the Covenant'is 
only applicable in so far as it does come into conflict with the 
‘‘eugagements *’ ficticiously declared ‘‘ not inconsistent ’’ 
with it. It is therefore a question of a limitation of the field 
of application of the Covenant. Particularly with regard to the 
Monroe doctrine which Article 21 expressly mentions, it 
results from this provision that, if the United States enters 
the League of Nations, it will be bound by the Covenant only 
in so far as it is consistent with the political principles pro- 
claimed in 1823 by President Monroe. When Article 21 is 
interpreted in this manner, the scope of the Covenantis obviously 
limited. From the entry of the United States into the League 
is made depend the limitation of the scope of the Covenant by 
the Monroe doctrine, and the field of application of the Covenant 
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is only limited in so far as the United States is exempt from 
the obligations inconsistent with the Monroe doctrine which 
the quality of Member of the League of Nations imposes. 

But the text of the article allows of a much broader inter- 
pretation. In the first place, nothing keeps other States, 
especially American ones, from appealing to Article 21 because 
of their membership in the League if they make the Monroe 
doctrine the basis of their policy. Moreover, one might well 
consider that the Monroe doctrine constitutes an objective 
limit to the competence of the League whether the United 
States or other American States are Members of the League 
of Nations—which is not expressly required by Article 21—or 
not. Thus the League of Nations could not undertake any 
action against an American State on the basis of Articles 10, 
11 or 17, for example, if that action was contrary to the doctrine 
in question, that is to say if it constituted interference with 
American affairs. Not only the Members of the League but 
especially the United States, even if it is not a Member, would 
be entitled to advance this provision, because, according to 
this interpretation, the statute of the League would have, 
with regard to them, the character of a treaty to the benefit 
of a third party. 

_ It is certain that it was not wished to go so far at the time 
when Article 21 was drafted. When its text was written, it 
‘was considered certain that the United States would become 
& Member of the League of Nations and that the gain in moral 
and political authority thus made by the League of Nations 
would compensate for the restriction in thes cope of its Covenant. 
_ The ‘‘international engagements—les engagements tuter- 
nationaux '’ which by means of a fiction are declared to be 
consistent with the Covenant are, moreover, stated to be ‘’ for 
securing the maintenance of peace—-qui assurent le maintien 
de la paix’’. The real concordance of these engagements with 
the Covenant, which seeks the same end, is only superficially 
‘guaranteed. Indeed the same end can be reached by very 
‘diverse means. If, as Article 21 asserts, the Monroe doctrine 
veally served to maintain peace, which however can be ques- 
tioned, it would show that even engagements which are “ wise 
and effectual to safeguard the peace . . .”*’ can be incom- 
patible with important provisions of the Covenant. With regard 
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to treaties of arbitration, which Article 21 cites by way of 
example, the situation is quite different. Articles 12 and 13 
of the Covenant give an express delegation in favour of these 
treaties. It was thus unnecessary to declare them compatible 
with the Covenant. 

Much more serious than this superfluity is the manner by 
which the scope of the Covenant is restricted in order to make 
room for the Monroe doctrine. It was intended to conceal 
the fact that it was solely a question of permitting the United 
States to enter the League with the reservation that the 
Covenant shall only obligate it inso farastherequirements shall 
be consistent with the Monroe doctrine; this doctrine was 
only cited as an example of one of the “ regional understan- 
dings—ententes régionales‘’ declared to be consistent with 
the Covenant. By adopting Article 21 one went much further 
than was required by the political concession, which seemed 
necessary to make the entry of the United States into the League 
possible and which soon was seen lo be vain. In order to give 
the illusion of a generalization which one did not seriously 
intend to follow out, use was made of the extremely vague 
notion of ‘‘ regional understandings ’’, thus making possible 
an entirely undetermined and unpredictable restriction of 
scope of the Covenant. 

It is relatively secondary that the Monroe doctrine is not, 
contrary to the allegation of Article 21, a ‘* regional under- 
standing ’’, but rather a unilaterally proclaimed political 
principle of the United States Government, or that it is at the 
very least considered as such in many circles and particularly 
by the Governments of certain American States. Indeed, the 
judgment of the Covenant with regard to the nature of the 
Monroe doctrine is deprived of all legal meaning. Only 
the limitation which the ‘‘doctrine’’ in question in fact 
imposes on the Covenant matters, and this limitation can be 
rendered effective whether the Monroe doctrine has or does not 
have the character of a ‘‘ regional understanding ’’. 

Article 21 ought therefore to be drafted as follows : 


If the United States of Si les Etats-Unis d’Amé- 
America joins the League of rique deviennent Membres de 
Nations, it shall only benefit Ja Société des Nations, ils en 
from the provisions of the bénéficieront des dispositions 


bk = 


present Statute or shall only 
be obligated by it in so far as 
the provisions are consistent 
with the principles of the 
Monroe doctrine. 


du présent Stalut ou me seront 
obligés par elles que pour 
autant que les dites disposi- 
tions sont compatibles avec 
les principes de la doctrine 
de Monroé. 


Article 22 


1. To those colonies and 
territories which as a 
‘consequence of the late war 
have ceased .to be under the 
sovereignty of the States 
‘which formerly governed them 
and which are inhabited by 
peoples not yet able to stand 
by themselves under the 
strenuous conditions of the 
modern world, there should 
he applied the principle that 
the well-being and develop- 
ment of such peoples form a 
sacred trust of civilization and 
that securities for the 
performance of this trust 
should be embodied in this 
Covenant. 


2. The best method of 
giving practical effect to this 
principle is that the tutelage 
‘ef such peoples should be 
rentrusted to advanced nations 
‘who by reason of their 
‘resources, their experience 
,0r their geographical position 
an best undertake this 
eae and who are 
jWilling to accept it, and that 
‘this tutelage should be 
rexercised y them as 
(Mandatories on behalf of the 
League. 


i..3. The character of the 
lniandate must difler according 
ithe stage of the development 
(Of the people, the geographical 
Hituation of the territory, its 


1. Les principes suivants. 
s’'appliquent aux colonies et 
territoires qui, & Ja suite 
de la guerre, ont cessé d’étre 
sous la souveraineté des Etats 
an Ies gouvernaient précé- 
emment et qui sont habités 
par des peuples non encore 
capables de se diriger ettx- 
mémes dans les conditions 
particuligrement difficiles du 
monde moderne, Le _ bien- 
étre et le développement de 
ces peuples forment une mis- 
ston sacrée de civilisation, et 
il couvient d’incorporer dans. 
le présent Pacte des garanties 
pour T’accomplissement de 
cette mission. 


2. La meilleure méthode de 
réaliser pratiquement ce prin- 
cipe est de confier la tutelle de. 
ces peuples aux nations déve-~ 
loppées qui, en raison de leurs 
ressources, de leur expérience 
ou de leur position géogra- 
phique, sont le mieux a méme 
d’assumer cette responsabi- 
lité et qui consentent 4 ]’ac- 
cepter : elles exerceraient cette 
tutelle en qualité de Manda- 
taires et ati nom: de la Société. 


3. Le caractére du mandat 
doit différer suivant le degré 
de développement du peuple, 
la sttnation géographique du 
territoire, ses conditions éco- 
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economic conditions and other 
similar circumstances. 


4, Certain communities 
formerly belonging to the 
Turkish Empire have reached 
a stage of development where 
their existence as independent 
nations can be provisionally 
recognised subject to the 
rendering of administrative 
advice and assistance by 
Mandatory until such time 
as they are able to stand 
alone. The wishes of these 
communities must be a 
principal consideration in the 
selection of the Mandatory. 


5. Other peoples, especially 
those of Central Africa, are 
at such a stage that the 
Mandatory must be res- 
ponsible for the administra- 
tion of the territory under 
conditions which will gua- 
rantee freedom of conscience 
and religion, subject only to 
the maintenance of public 
order and morals,’ the 
prohibition of abuses such 
as the slave trade, the arms 
traffic and the liquor traffic, 
and the prevention of the 
establishment of fortifications 
or military and naval bases 
and of military training of the 
natives for other than police 
purposes and the defence of 
territory, and will also secure 
equal opportunities for the 
trade and commerce of other 
Members of the League. 


6. There are territories, such 
as South-West Africa and 
certain of the South Pacific 
Islands, which, owing to the 


nomiques et toutes autres 
circonstances analogues. 


4, Certaines communautés, 
qui appartenaient autrefois 4 
l’Empire ottoman, ont atteint 
un degré de développement 
te! que leur existence comme 
nations tndépendantes peut 
étre reconnue provisoirement, 
4 la condition que les conseils 
et Vaide d’un Mandataire 
guident leur administration 
jusqu’au moment oi elles 
seront capables de se conduire 
seules. Les voeux de ces com- 
munautés doivent étre pris 
d’abord en considération pour 
le choix du Mandataire. 


5. Le degré de développe- 
ment ou se trouvent d’autres 
peuples, spécialement ceux de 
VAfrique centrale, exige que 
le Mandataire y assume |’ad- 
ministration du territoire a 
des conditions qui, avec la 
prohibition d’abus, tels que 
la traite des esclaves, le trafic 
des armes et celui de I’alcool, 
garantiront la liberté de cons- 
cience et de religion, sans 
autres limitations que celles 
que peut imposer Je maintien 
cle l’ordre public et des bonnes 
meeurs, et l’interdiction c’éla- 
blir des fortifications ou des 
bases militaires ou navales et 
de donner aux indigénes une 
instruction militaire, si ce 
n’est pour la police ou la 
défense du territoire et qui 
assureront également aux 
autres Membres de la Société 
des conditions d’égalité. pour 
les échanges et le commerce. 


6. Enfin il y a des terri- 
toires, tels que le Sud-Ouest 
africain et certaines fles du 
Pacifique austral, qui, par 
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sparseness of their population, 
or their small size, or their 
remoteness from the centres 
civilisation, or their geo- 
graphical contiguity to the 
territory of the Mandatory, 
and other circumstances, can 
be best administered under the 
laws of the Mandatory as 
integral portions of its 
territory, subject to the 
safeguards above mentioned 
in the interests of the 
indigenous population. 


7. In every case of mandate, 
the Mandatory shall render 
to the Council an annual 
report in reference to the 
territory committed to its 
charge. 


8. The degree of authority, 
control, or administration to 
he exercised by the Mandatory 
shall, if not previously agreed 
upon by the Members of the 
League, be explicitly defined 
in each case by the Council. 


9. A permanent Commission 
shall be constituted to receive 
and examine the annual 
reports of the Mandatories 
and to advise the Council‘ on 
all matters relating to the 
observance of the mandates. 


As it is drafted this article resembles‘a 


suite de la faible densité de 
leur population, de leur super- 
ficie restreinte, de leur éloi- 
gnement des centres de civi- 
lisation, de leur contiguité 
géographicue au territoire du 
Mandataire, ou d’autres cir- 
constances, ne sauraient étre 
mieux administrés que sous 
les lois du Mandataire, comme 
tne partie intégrante de son 
territoire, sous réserve des. 
garanties prévues plus haut 
dans Pintérét de la population 
indigéne. 

7. Dans tous les cas le 
Mandataire doit envoyer au 
Conseil un rapport annuel 
concernant les territoires dont 
il a la charge. 


8. Si le degré d’autorité, de 
contréle ou .d‘administraion 
a exercer par le Mandataire 
n’a pas fait lobjet d’une 
convention antérieure entre 
les Membres de la Société, il 
sera expressément:, istatué! sur 
ces points parle Conseil...’ 


9. Un Cay issi on _perina-~ 
nente sera ala ie ‘de recevoir 


et d’exathiner! kes rapports' 
annuels'des Mandataires et de: 
donner vat Genseil :son tavis: 
sur toute questions relatives’ 
a Texécution ides mendeee 4 


sidigs arte tion on* the: 





oes 


Mandate system rather than a legal regilatin o ‘thereof. i It; 
contains a host of details having no legal , meaning : motives! 
of the legislator, ideological justifications; { political judgments,! 


etc. 


In a technical revision Article 22' must lbe! freed ‘of alli 


these elements and only that which has legal importance aust: 


be left. 


One of the first defects of Article 22 is that its text does ‘not: 
‘indicate which are the different territories which must be or 
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are placed under mandate. While paragraph 1 marks out in 
abstracto the scope of the Mandates system, paragraphs 4 to 6 
are written in general terms which can make one think that 
other territories than those described in abstracto by para- 
graph 1 can be placed under mandate if they fulfil certain 
objective condition. This certainly does not correspond to the 
intentions of the authors of the Covenant. What are in concrete 
the territories to which the formula of paragraph 1 applies ? 
This information is found in the Peace Treaties of Paris and 
Lausanne and in a series of documents by which certain terri- 
tories were detached from Germany and Turkey and placed 
under mandate. One of these territories, Irak, has since become 
a Member of the League and has thus definitively escaped from 
the Mandates system. As it can be admitted that outside of 
the territories placed under mandate of the League of Nations 
at this time no others which might be the object of the same 
measure exist, it would be advisable to indicate the territories 
under mandate by name. In this way the allusion to the World 
War which, for well known reasons, is no longer desirable, 
as well as the formula, which is scarcely flattering for the popu- 
lation of the territories under mandate and besides is subject 
to much criticism because it is hardly sincere, might be elimi- 
nated. What is important is that in fact the statute of :the 
League of Nations places these populations under mandate. 
The formula in question is only the result of an attempt at 
moral and political justification, which lacks legal significance 
and moreover which scarcely achieves its aim. 

As to the principles formulated in paragraph 1, the only 
legal element which can be found therein is that the mandates 
system is instituted in the interest of the population of the 
territories under mandate and that it must be applied to this end. 

When, in paragraph 2, it is declared that ‘‘ The best method 
of giving practical effect to this principle is . . .—La meil- 
leure méthode de réaliser ce principe est. . .’’ the intention 
is to give an ideological justification, which legally speaking is 
entirely superfluous, to the method actually chosen by the 
Covenant. The same is true with respect to the qualification 
which is given to the “‘ nations ’’ called to exercise the tutelage 
of the peoples of the teritories under mandate. It goes without 
saying that the mandates must only be entrusted to States 
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which are able to administer them, and it is useless to create 
an express norm to this effect. 

As the territories under mandate have already been assigned 
to determined States, it would be desirable to indicate by 
name, in the Covenant itself or in an Annex to Article 22, the 
States in question and the territories under mandate which 
have been entrusted to them. This list, as well as any modifi- 
cation which might be made, ought to be published by the 
Secretary-General in the Official Journal. 

Moreover the term “‘ nation’, used in paragraph 2, corres- 
ponds to no legal concept; only States are subjects of inter- 
national law. The Covenant is based on the hypothesis that the 
mandatories are Members of the League. This is the conclusion 
which may be drawn from paragraph 5 which obligates the 
mandatory State to secure, in the mandated areas, equal 
opportunities for the trade and commerce of ‘‘ others Members 
of the League—autres Membres de ta Société’. But as Japan 
withdrew from the League without being required to give 
up its mandate, it would be appropriate to make the text of 
the Covenant. conform to the real situation according to which 
the mandatory need not necessarily be a Member:of the League. 
It might he done by speaking in paragraph 2 not of ‘‘ Members ”’ 
but of ‘‘ States’ and by replacing in paragraph:5 the formula 
“ of other Members—-aux autres Membres ”’ by “‘ of all Members 
—a& tous les Membres ”’. 

Then if the term “ tutelage—tutelle ’’ is employed, this 
qualification is legally incorrect and unfortunate. Tutelage 
is an institution of private and not intermational! law, The 
legal institution created by Article 22 comprises two distinct 
elements: 1) the relations between the League of Nations and 
the Mandatory; 2) the relations between this State and the 
mandated territory. The former relations are those of the 
mandate, as paragraph 2 expressly says. The latter are deter- 
mined by the rights and duties of the Mandatories with regard 
to the territory under mandate. Paragraphs 3 ‘to 6 stipulate 
them in a general way. Since there is a mandate, its terms 
must determine the attitude which the Mandatory must 
observe with regard to the territory assigned to it and with 
regard to the League of Nations. The first: point is governed 
by paragraph 8, the second by paragraph 7. In conformity 
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with the latter paragraph the Mandatory is placed under the 
supervision of the League of Nations in its relations with the 
territory assigned to it. This supervision constitutes the precise 
function which the League of Nations must fulfil with regard 
to the territories entrusted to the administration of the Manda- 
tories. Instead of saying, as does paragraph 2, that the peoples 
of the territories are placed under the tutelage of certain deve- 
loped nations which must exercise this tutelage as mandatories 
of the League, it would be more exact to declare that the 
territories hereafter designated are placed under the supervision 
of the League : The State to which one of these territories 
is assigned shall exercise its functions in the interest of the 
population of the territory concerned, in the capacity of Man- 
datory of the League. 

The three kinds of mandates instituted by paragraphs 4, 
5 and 6 ought to be designated in the text of the article by the 
letters A, B and C in order to regularize the common expres- 
sions : mandate A, mandate B and mandate C. 

Instead of characterizing in general terms the mandated 
territories belonging to these three groups, it would be prefe- 
rable to designate them by name in each of the respective 
paragraphs. At the same time the clause giving the motives 
for the attribution of the different areas to one of three cate- 
gories ought to be deleted. 

Article 22, paragraph 8, gives, in the most unambiguous way, 

the Council the right to fix the terms and conditions of the 
mandate. However, the exercise of this competence by the 
Council is subjected to the condition that there was no prior 
agreement between the Members of the League “‘if not pre- 
viously agreed upon by the Members of the League—si . 
n'a pas fait l’ohjet d’une convention antéricure entre les 
Membres de la Société’’. Literally this provision is quite 
incomprehensible. But here it is not necessary to examine 
what really was meant, since it no longer has practical impor- 
tance. In a technical revision it may be omitted. 

It would also be desirable to select a more appropriate 
terminology. The “‘ degree *’ of authority, control or 
administration cannot be ‘‘ exercised’’; only the authority, 
control or administration can be exercised. Similarly, 
if authority or control can have degrees, administration 
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gannot. Finally the notion of administration includes that 
‘of authority and control. What is really meant are the 
‘rights and obligations of the Mandatory with regard to the 
territory under control. This is what constitutes the terms of 
the mandate. 

“Paragraph 8 enables the Council to regulate these terms. 
“Although up to the present this point has not been underlined, 
‘it'goes without saying that Article 4, paragraph 5, is applicable 
ito the decision which the Council must take in the matter. 
If the Mandatory is a, Member of the League, the conditions 
Of the mandate can only be drawn up with its collaboration. 
This decision of the Council does not differ essentially from 
-the act of concluding a treaty. If it is considered that a mandate 
can only be instituted by a contract between the power con- 
ferring the mandate and the Mandatory, the decision by which 
‘the Council has instituted the mandate, even if it was taken 
in conformity with the statute of the League, that is to say 
‘with the participation of the Member State envisaged as 
Mandatory, ought, strictly speaking, to be accepted again 
‘by the latter, because the decision of the Council only consti- 
‘tutes the declaration of will of the League. However, according 
‘to the text of paragraph 8, a decision of the Council is sufficient. 
If this provision is followed, two different attitudes can be 
‘adopted. It can be doubted that there is a veritable mandate 
at least in the case where this mandate: -was) entrusted ito at 
Member State since, if the Mandatory is Hot lal i Member of: the 
‘League, the mandatory relationships ca ont be: instituted’. 
by a formal treaty betwéen the: League land pie Mandatory. 
But it can also be doubtéd whether the majtdatory relations! ips 
between a community and one of its membel's can b established: 
only by a treaty. In any case the constituent ac of le mandate 
has legal effects of a general importance; The terms of ithe! 
Mandate represent a sort of constitution! This \justifies.|the 
adoption of a provision requiring the official pu’ lication of, the 
terms of the mandate. 

It would certainly be useful expressly, to regulate caveats 
other questions such as the rights of sovereignty over ithe 
‘mandated areas, re-allotment of mandates, | withdrawal’ of 
mandate in case of violation by the Mandatory of its obligations, 
etc. But the insertion of provisions of this kind in the Covenant 
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would have a highly political character, and therefore lies 
beyond the scope of a simple juridico-technical revision. 
Such a revision ought to give the following wording to 


Article 22: 


1. The territories named 
in the following paragraphs 
are placed under the super- 
vision of the League of 
Nations. 


2, The State (the Member 
of the League) to which one 
of these territories is assigned 
shall exercise its function in 
the interest of the population 
of the territory concerned, 
in the capacity of Mandatory 
of the League of Nations. 
The names of the Mandatories 
and the territories under 
mandate assigned to them 
are given in the Annex to 
this Article. Any modification 


made in this list shal] be 
published in the Official 
Journal by the Secretary 
General. 


3. Unchanged. 
4. A. The following com- 


munities, . . ., are provi- 
sionally recognised as inde- 
pendent, subject to the 


rendering of administrative 
advice and assistance by 
a Mandatory until such 
time as they are able to stand 
alone. The wishes of these 
communities must be a 
principal consideration in the 
selection of the Mandatory. 


5. B. With regard to the 
following territories, . is 
the Mandatory shall be 
responsible for the administr- 
ation under conditions which 
. . . (The rest of paragraph 
5 unchanged.) 


1. Les territoires nommeés 
dans les paragraphes suivants 
sont placés sous le contréle 
de la Société des Nations. 


2. L’Etat (le Membre de la 
Société) auquel est attribué 
Vun de ces territoires doit 
exercer ses fonctions dans 
lintérét dela population dudit 
territoire, en qualité de Man- 
dataire de la Société. Les 
noms des Mandataires et des 
territoires sous mandat qui 
leur sont attribués figurent 
a4 Annexe au présent article. 
Toute modification apportée 
a cette liste doit étre publiée 
au Journal Officiel par le 
Secrétaire général. 


3. Inchangé. 


4, A. Les 
suivantes 
nues provisoirement comme 


communautés 


indépendantes, a lacondition .: 
et laide ° 
guident * 


que les conseils 
dun Mandataire 
leur administration jusqu’au 


I 


sont recon- °. 


e 
{. 


at 


td 


ai 


moment ot elles seront ca--! 


pables de se conduire seules. 


Les voeux de ces communau- ;; 
tés doivent étre pris d’abord , 


en considération pour le choix 
du Mandataire. 


5. B. Quant aux territoires: 
suivants le Manda- 
taire en assumera l’adminis-. 
tration 4 des conditions qui,; 
: (Le reste du paragraphe;, 
5 inchangé.) ; 


‘D 


ee 






a 
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‘6. C. The following terri- 
wories. F , can be adminis- 
‘tered under the laws of the 
Mandatory . .. (The rest 
of paragraph 6 unchanged.) 


7. Unchanged. 


8. In conformity with the 
principles enunciated in the 
preceding paragraphs’ the 
Council shall fix the rights 
and obligations of the: Man- 
datory with regard to the 
territory under mandate, The 
terms of the mandate drawn 
up by the Council, the 
modifications of these terms 
or their abrogation shall be 


6. C. Les territoires sui- 
vants . . doivent étre ad- 
ministrés sous les lois du 
Mandataire, . . . (Le reste 
du paragraphe 6 inchangé.) 


7. Inchangé. 


8. Le Conseil doit déter- 
miner, conformément aux 
principes énoncés dans les 
paragraphes précédents, les 
droits et obligations du Man- 
dataire & Végard du_terri- 
toire sous mandat. Les termes 
du mandat arrétés par le 
Conseil, les modifications aux- 
dits termes ou leur abrogation 
doivent étre publiés au Jour- 


published in the Official nat Officiel par le Secrétaire 
Journal by the Secretary général. 
General, 
“9, Unchanged. 9. Inchangé. 
Article 23 


Subject to and in accord- 
ance with the provisions of 
international conventions 
existing or hereafter to be 
agreed upon, the Members 
of the League : 


a) will endeavour to 
secure and maintain fair 
and humane conditions of 
labour for men, women, 
and children, both in their 
own countries and in all 
countries to which their 
commercial and industrial 
relations extend, and for 
that purpose will establish 
and maintain the necessary 
international organizations ; 


b) undertake to secure 
just treatment of the native 






Sous la: séserve 











formité dispo ition 
convent} icf wnt i Bi es 
actuellenie aklat nites oi 
seront ‘ulte foie 
clues, ies jMem 

Société 2 





relationst}j 
d’ ‘industyié, 
a établiry 


b) s ‘enigagent OY fe he 
traitement équitable des po- ' 
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inhabitants of territories 
under their control ; 


c) will entrust the League 
with the general supervision 
over the execution of 
agreements with regard to 
the traffic in women and 
children, and the traffic 
in opium and _ other 
dangerous drugs ; 


d) will entrust the League 
with the general supervision 
of the trade in arms and 
ammunition with the 
countries in which the 
control of this traffic is 
necessary in the common 
interest ; 


e) will make provision 
to secure and maintain 
freedom of communications 
and of transit and equitable 
treatment for the commerce 
of all Members of the 
League. In this connection, 
the special necessities of the 
regions devastated durin 
the war of 1914-1918 sha 
be borne in mind ; 


f) will endeavour to take 
steps in matters of inter- 
national concern for the 
prevention and control of 
disease. 


pulations indigénes dans les 
territoires soumis a leur 
administration ; 


¢) chargent la Société du 
contréle général des accords 
relatifs a la traite des 
femmes et des enfants, du 
trafic de l’opium et autres 
drogues nuisibles ; 


d) chargent Ia Société 
du contréle général du com- 
merce des armes et des mu- 
nitions avec les pays ow le 
contréle de ce commerce 
est indispensable 4 l’intérét 
commun ; 


e) prendront les disposi- 
tions nécessaires pour assu- 
rer Ja garantie et le main- 
tien de la Hiberté des com- 
munications et du transit, 
ainsi qu’un équitable trai- 
tement du commerce de 
tous les Membres de la 
Société, étant entendu que 
les nécessités spéciales des 
régions dévastées pendant 
la guerre de 1914-1918 de- 
vront étre prises en consi- 
dération ; 


f) s efforceront de prendre 
des mesures d’ordre inter- 
national pour prévenir et 
combattre les maladies. 


Two distinct groups of provisions are contained in this 
article. Under points a, b, e and f certain rules of conduct 
are prescribed for Members. On the other hand in‘ point c 
and d certain powers are conferred on the League. 

It was possible to bring these two groups of provisions 
together in a single article and even in a single sentence 
because this article was drafted as if it were the Members which 
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conferred the powers in question on the League. Indeed it 
is said: ‘‘ Subject to’. . . the Members of the League—Sous 
la‘réserve . . . les membres de la Société : (a) “‘ will ende- 
avour to secure—s’efforceront d’assurer’’, (b) ‘‘ undertake 
‘to: secure—s’engagent 4 assurer’’, (e) will make provision to 
secure—prendront les dispositions nécessaires, (f) ‘‘ will 
endeavour to take steps—s’efforceront de prendre des me- 
sures’’, then in the middle of these different provisions 
(c) and (da) “‘ will entrust the League with the general super- 
vision—chargent la, Société du contréle général’’. From the 
legal point of view such a formulation is incorrect. In reality 
‘powers are assigned to the League by its statute or, in the 
present case, by the conventions cited in the introductory 
clause of Article 23 and not by the Members. The Members 
‘have no part in the matter except in so far.as they participate 
in the elaboration: of the Covenant or in the conclusion of the 
conventions in question. The League acquires powers from 
‘Members acting as creators of law and not as subjects of law, 
‘tthe role which clauses a, b, e and /, which obligate them to 
observe certain rules of conduct, give them. To simplify 
the drafting of Article 23 a very important distinction was 
ignored. 

What is the significance of the introductory clause which, 
according to the wording of the Article, is valid for all the 
clauses from a tof? It is formulated in the following terms : 
“Subject to and in accordance with. the provisions of inter- 
national conventions existing or hereafter to be agreed upon, 
the Members of the League . . .—Sous!.la réserve, et en 
conformité des dispositions des conventions internationales 
actuellement existantes ou qui-seront ultérieurement conclues, 
les Membres de la Société... .’’. If this clause jis read 
textually, scarcely any other than the following interpretation 
can be given it: all the provisions of Article 23, from a to f, 
are laid down under one condition, namely} that the questions 
referred to shall be the object of treaties: concluded by the 
Members of the League, between themselves or with third 
States. In so far as the tasks assigned in: paragraphs, a to f 
fall within the general competence of the League, as formulated 
in the Preamble, the introductory clause of! Article 23 signifies 
a limitation of this general competence. 
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From the technical point of view it is entirely superfluous 
to establish a distinction between the “‘ international conven- 
tions existing—conventions internationales acfuellement exis- 
fantes’’ and those ‘‘ hereafter fo be agreed upon—dqui seront 
ultérieurement conclues'’. By deleting the words ‘‘ existing 
or hereafter to be agreed upon—actuellement existantes ou 
qui seront ultérieurement conclues’’ the real meaning of the 
formula will not be altered. The existing treaties and those 
later to be agreed upon constitute the totality of treaties which 
can bind the Members of the League. It can only be a question 
of treaties compatible with the Covenant in conformity with 
the provisions of Article 20. 

Article 23 is sometimes spoken of as if the introductory 
formula were not present and as if it were therefore a question 
of absolute obligations of the Members and of unconditional 
powers of the League. In particular, some consider that the 
powers of supervision referred to under clauses c and d of 
Article 23 are already assigned to the League by its statute. 
This might only be true if the reserve formulated in the intro- 
ductory clause did not apply indifferently to clauses a, 6, c, 
d, e and f, 

With regard to the power of supervision already conferred 
or to be conferred on the League in the future, there:is an 
important difference between clause c and clause d. Under d 
one speaks of the ‘‘ general supervision of the trade in: arms 
and munitions—contréle général du commerce des armes et 
des munitions ’’ whereas under c it is only a question of the 
‘general supervision over the execution of agreements with 
regard to the traffic in women and children . . .—contrdle 
général des accords relatifs & la traite des femmes et des en- 
fants . . .”. As to the provision of clause ¢ concerning 
the traffic in opium and other dangerous drugs, the English 
text can be interpreted in two different ways. One can con- 
clude equally well that the League is entrusted with the super- 
vision either of the execution of agreements with regard to the 
traffic in opium or of the traffic itself as, for that matter, the 
French text clearly states. If points c and d were not brought 
under the effect of the introductory clause, the distinction 
between the supervision of an object and the supervision of the 
execution of international treaties with regard to that object 
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would ‘have a great importance. But as the League only has 
the! power of supervising this object (in the case at hand the 
trade in arms and ammunition and, according to the French 
text, the traffic in opium and other dangerous drugs) subject 
td and in accordance with the provisions of international 
conventions regulating it, the textual divergences between 
clauses c and d as well as between the two parts of the French 
vérsion of c have no consequence. 

avJt is rather widely held that Article 23 provides the legal 
basis of the technical and administrative activity carried on 
by the League of Nations in the fields mentioned in this pro- 
vision. In particular it is considered that Article 23 gives the 
League the power to create the necessary technical organs. 
This can well have been the intention of the authors of the 
Covenant, but it is not the conclusion to be drawn from the text 
of the provision. Apart from letters c and d which, subject 
to the reservation made in the introductory clause, give 
powers of supervision to the League there is in Article 23 
hardly a trace of a stipulation attributing: competences. One 
speaks of conditional obligations of the Members and -not 
of powers of organs of the League. Neither'the Council: nor the 
Assembly has the statutory right to institute technico- 
administrative organs to take action in the fields indicated 
in Article 23. According to the terms of the introductory 
‘clause these organs can only be attached: to: the League by 
international treaties, from the outside as it were. In so far 
as the League of Nations in its practical work has departed 
from this principle by creating (by decisions of the Council 
or of the Assembly) technico-administrative organs competent 
for the questions enumerated in Article 23, this work 
lacks a legal basis. In order to legalize: this work an 
express provision to this effect would have to be introduced 
into Article 23. 

A purely juridico-technical revision of Article 23 should be 
limited to the following points : 

The disassociation of clauses c and d, which concern the 
competence of the League, from the other paragraphs, which 
Tegulate the conduct of the Members of the League; the 
deletion of clause a which is entirely superfluous, because the 
question it deals with is treated in a much more detailed 
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fashion in Part XIII of the Treaty of Versailles ; the elimination 
of all divergence, on the one hand, between the English text 
and the French version of clause c‘and, on the other, between 
clauses c and d. In each case only the supervision of the traffic 
and not of agreements with regard to the traffic are to be 
mentioned. 

In addition the second part of clause e (‘‘ In this connection, 
the special necessities of the regions devastated during the 
war of 1914-1918 shall be borne in mind—étant entendu que 
les nécessités spéciales des régions cdévastées pendant la guerre 
de 1914-1918 devront étre prises en considération "’) might 
be dropped. It is no longer timely. Moreover its deletion 
would cause the last allusion in the Covenant to the World War 
to disappear, which is all the more desirable in view of the 
separation of the Covenant from the Treaties of Peace. 

At clause f ‘‘ steps in matters of international concern— 
mesures d’ordre international ’’ are spoken of while in clause e 
it is only said ‘‘ provision—dispositions’’. The words “‘ of 
international concern—d’ordre international’’ which are in 
clause / are superfluous. In consequence of the terms of the 
introductory clause it can only be a question of matters of 
international concern. 

Mf, as will be suggested later as an alternative measure, 
clause { were freed from the effect of the introductory formula, 
it might be combined with Article 25 which is materially 
closely rélated to it. In a special paragraph one might, by 
express authorization, make an exception to the limitation 
of the general competence of the League resulting from 
Article 23 with regard to the creation of technico-administrative 
organs and with regard to the preparation of international 
treaties concerning the matters treated in this Article. 

In conclusion Article 23 ought to be worded in the following 
way : 


1. Subject to and in 1. Sous la réserve, et .en 
accordance with the provi- conformité des dispositions 
sions of international conven- des conventions inter- 
tions, nationales, 

A. The Members of the A. les Membres de la 

League shall: a) secure Société doivent : a) assurer 


just treatment of the native le traitement équitable des 
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‘inhabitants of territories 
‘under their control ; 5) 
make provision to secure 
and maintain freedom of 
communications and _ of 
transit and equitable treat- 
ment for the commerce of 
all Members of the League ; 
c). take steps for the preven- 
tion and control of disease ; 


B. The League is 
entrusted with the general 
supervision : of the traffic 
in women and children, of 
the traffic in opium and 
other dangerous <lrugs and 
of the trade in arms and 
ammunition with the 
countries in which the 
control of this traffic is 
necessary in the common 
interest. 


2. The League may, in 
order to secure the achieve- 
ment of the tasks mentioned 
above, create and maintain 
technical organs and elaborate 
international treaties. 


populations indigénes dans 
les territoires soumis a leur 
administration ; 5) prendre 
les dispositions nécessaires 
pour assurer la garantie et 
le maintien de la liberté des 
communications et du tran- 
sit, ainsi qu’un éyuitable 
traitement du commerce de 
tous les Membres de la 
Société ; c) prendre des 
mesures pour prévenir et 
combattre les maladies ; 


B. la Société est chargée 
du contrdle générat : de la 
traite des femmes et des 
enfants, du traffic de l’opium 
et autres drogues nuisibles et 
du conmimerce des armes et 
des munitions avec les pays 
ott le contréle de ce commerce 
est indispensable a lintérét 
commun. 


2. La Société peut, en vue 
d’assurer _l’accomplissement 
des taches indiquées ci-dessus, 
créer et entretenir des organes 
techniques et élaborer des 
traités internationaux. 


Eventually Article 23 might be drafted as follows : 


1. As above except that 
point A c) would be dropped. 


2. The Members of the 
League shall take steps in 
matters of international 
concern for the prevention 
and control of disease and 
shall encourage and promote 
the establishment and _ co- 
operation of duly authorised 
voluntary national Red Cross 
organisations having as 
purposes the improvement 
of health, the prevention of 


1. Comme ci-dessus, tout 
en supprimant le point A c). 

2. Les Membres de la Société 
sont tenus de prendre des 
mesures d’ordre international 
our prévenir et combattre 
es maladies et doivent en- 
courager. et. favoriser. l’établis- 
sement et la coopération des 
organisations volontaires na- 
tionales de la Croix-Rouge, 
dadment autorisées, qui ont 
pour objet ]’améhoration de la 
santé, f défense préventive 


aeg 


disease and the mitigation 


of suffering throughout the 


world, 
3. As 2 above. 


contre la maladie et adoucis- 
sement de la souffrance dans le 
monde. 


3. Comme 2 ci-dessus. 


In this case Article 25 would be deleted. 


Article 24 


l. here shall be placed 
under the direction of the 
League all — international 
bureaux already established 


by general treaties if the 
parties to such treaties 
consent, All such inter- 
national bureaux and = all 
commissions for the regul- 
ation of matters of inter- 
national interest hereafter 


constituted shall be placed 
under the direction of the 
League. 


2. In all matters of inter- 
national interest which are 
regulated hy general conven- 
tions but which are not placed 
under the control of inter- 
national bureaux or com- 
missions, the Secretariat of 
the League shall, subject to 
the consent of the Council 
and if desired by the parties, 
collect and _ distribute all 
relevant inforniation and shall 
render any other assistance 
which may be necesssary or 
desirable. 


3. The Council may include 
as part of the expenses of the 
Secretariat the expenses of 
any bureau or commission 
which is placed under the 
direction of the League. 


1. Tous les bureaux inter- 
nationaux antérieurement 
établis par traités collectifs 
seront, sous réserve de ]’assen-~ 
timent des Parties, placés sous 
Pautorité de la Société. Tous 
autres bureaux internationaux 
et toutes conimissions pour le 
réglement des affaires d’in- 
térét international qui seront 
créés ultétieurement, seront 
placés sous Vautorité de la 
Société. 


2. Pour toutes questions 
d’intérét international réglées 
par des conventions générales, 
Mais non sountises au contréle 
de Commissions ou de bu- 
reaux internationaux, le Secré- 
tariat de la Société devra, si 
les Parties le demandent et si 
le Conseil y consent, réunir 
et distribuer toutes informa- 
tions utiles ct préter toutes 
l’assistance nécessaire ou dési- 
rable. 


3. Le Conseil peut décider 
de faire rentrer dans les dé- 
penses du Secrétariat celles 
de tout bureau ou commission 
placé sous Il’autorité de la 
Société. 


Paragraph 1 speaks of international institutions which shall 
be placed under the direction of the League in two sentences, 
the first of which concerns bureaux and commissions already 
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established at the time of the entry into force of the Covenant 
and the second, those organisms created after that date. 
This distinction, analogous to that contained in the introductory 
clause of Article 23 would be superfluous in case the authors 
had not had the intention of treating the two groups of insti- 
tutions differently. In fact the provisions of the two sentences 
of paragraph 1 present considerable differences. It can, 
however, be doubted whether the authors really had the inten- 
tion of treating the international institutions established 
before the creation of the League differently from those born 
afterward. Indeed, a mere difference in the date of creation 
cannot justify this diversity of treatment which seems to 
follow from the wording of paragraph 1. 

According to the French text it would seem that in the two 
sentences of paragraph 1 two kinds of international institutions 
which are distinguishable not only by the date of their creation 
are spoken of. While in the first sentence if is only a question 
of ‘‘ international bureaux—bureaux internationaux’’ which 
are ‘‘established by general treaties—é¢tablis par traités 
collectifs ’’, the second sentence, in the French text, refers to 
‘‘tous autres bureaux internationaux’’ without restricting 
its scope to those ‘‘ established by general treaties’. The 
English text corresponds better to the intentions of the legislator 
than the French version, because paragraph 1 is essentially 
derived from a British proposal.1 In consequence of this text 
the second sentence likewise only concerns institutions esta- 
blished by general treaties. 

In English as in French there are other differences between 
the first and second sentences of paragraph 1. However, there 
is agreement in saying that it is not therefore true that the 
two sentences speak of international institutions different 
in nature. Thus in the first sentence it is only a question of 
“international bureaux—bureaux internationaux ’’ while in 
the second can be found in addition the word ‘' commissions "’. 
Moreover it is specified that it is a question of institutions 
“for the regulation of matters of international interest—pour 
le réglement des affaires d’intérét international’’. However 
one may consider that the authors meant to speak in the 


1Miuien, op. cil., vol. I, p. 107. 
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first sentence not only of international bureaux but also of 
international commissions and that the bureaux like the 
commissions—whether instituted before or after the establish- 
ment of the League of Nations—shall be entrusted with the 
regulation of matters of international interest in order that 
both the first and the second sentences of paragraph 1 may 
be applicable to them. It is therefore also necessary to make 
the text of paragraph 2 correspond to these intentions. At 
the same time the terminology used in the entire article might 
be standardized. Paragraph | speaks of ‘‘ general treaties-— 
traités collectifs’’, paragraph 2 of ‘‘ general conventions— 
conventions générales. It would be desirable to employ the 
term ‘‘ general treaties—traités collectifs’’ in both cases. 
Moreover, instead of speaking of bureaux established hy 
general treaties one mighl say bureaux (and commissions) 
hased on general treaties. ' 

According to the wording of paragraph | the bureaux and 
cominissions established before the creation of the League 
would have to be treated differently fron similar organs 
subsequently created. Indeed only the first sentence contains 
the words ‘if the parties to such treaties consent—sous 
réserve de l’assentiment des Partics’’. It therefore seems that 
the international institutions established after the entry inte 
force of the Covenant, in contradistinction to those set up before 
that date, may he placed under the direction of the League 
even without the consent of the interested parties. But this 
interpretation, or rather the provision in question, is highly 
debatable from the legal point of view. ‘Phe scope of Article 24 


” 


2 SPRECKELSEN H. von, (Die rechtlichen Heziehungen des Vélker- 
bundes zu Internationalen Unionen, Universitas Arehin, n°, 24, 929, 
p. 10) righlly says : “ Der Ausdruck* durch allgemetne Vertrige 
errichtele Biros’ in Art. 24 ist ungenav. Es kann nicht auf die 
Entstehungsgeschichte des Biiros ankommen, sontlern allein aul 
den Zeitpunkt, in dem die Anwendung des Artikels tn Frage steht. 
Es ist also zu priifen, ob im gegenwiartigen Zeitpunkt dag Biro 
auf einem Vertragsverhdltnis beruht, das als allgemeiner Vertrag 
au qualifizieren ist. Somit kann ein Biiro, das durch einen Vertrag 
awischen zwei Staaten gegrimdet ist, durch Betritt andercr Staaten 
dfe durch Art. 24 geforderte Qualital erwerben. Andrerselts kann 
elm durch allgemeinen Vertrag begriindeles Biro diese Qualitat 
dadurch veriieren, dass cine Zahl ven Staaten clas Griindungs- 
abkommen kiindigt ”. 
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is by no means limited to the institutions created in virtue 
of treaties concluded between Members of the League. This 
article is equally applicable to organisms established by 
conventions concluded with non-member States. However 
one can manifestly not subject these organisms to the direction 
of the League without the consent of the contracting parties 
which are not Members of the League, whether the treaty in 
question was concluded before or after the entry into force of 
the statute of the League. With regard to this point, then, 
the second sentence of paragraph 1 stipulates something 
legally impossible. On the other hand it is contradictory, not 
logically it is true, but teleologically, that the Covenant impera- 
tively requires, in the first sentence of paragraph 1, the sub- 
mission of the international bureaux to the direction of the 
League while it leaves the Members free to consent to or oppose 
this operation. If on the contrary, in accordance with the 
meaning of paragraph 1, it is thought that the Members are 
bound to give their consent, the clause making a condition 
of this grant is in fact superfluous. 

From the juridico-technical point of view the only correct 
formula which might properly express the intentions of the 
legislator is the following one: the bureaux and international 
commissions, whatever may be the date of their establishment, 
shall be placed under the direction of the League if the con- 
tracting parties not Members of the League consent. 

Paragraph 1 of Article 24 does not provide that when certain 
international organisms fulfill the required conditions they shall 
come under the direction of the League; it states that these 
organisms ‘‘ shall be placed—seront placés '’ uuder the direction 
of the League. Thus the Covenant requires an express legal act 
to this effect to be taken after it has been recognized that the 
conditions required by paragraph 1 are realized. In practice 
there has ordinarily becn not a declaratory but a constitutive 
act of the Council. 

Such an act is necessary even when the international treaty 
establishing the organism in question expressly provides that 
the bureau shall be placed under the direction of the League. 
In truth such a provision simply assures the consent of the 
contracting States, which is required by paragraph 1. It 
cannot replace the action of the League which paragraph 1 


aes | ee 


indicates by the words : * be placed under the direection—- 
seront placés sous !’autorité. ”’ 

It is to be pointed oul that paragraph 1 does not say which 
organ of the League will have power to effect the act by which 
an international bureau is placed under the direction of the 
League. In consequence both the Council and the Assembly 
are cormpetent in the matter. In practice only the Council 
has exercised this competence. When the Covenant is revised, 
it would be advisable lo give a legal basis to the practice 
followed in this matter by the League by introducing a pro- 
vision to this effecl into paragraph J. The same should be 
done for institutions which do not fall under paragraph 1 
(either because they are national institutions like the Institute 
of Intellectual Cooperation which is organized by the French 
Government or because they are semi-public like the Bureau 
international d’Assistance) and which, since they are for inter- 
national purposes, were nevertheless placed at the disposal 
of the League of Nations. 

In conchusion Article 24 should be drafted as follows : 


1. All international bureaux 1. Yous les bureaux et 
and commissions based on commissions internationanux 
general treaties and having as basés sur des traités collectifs 
function the regulation of et chargés du réglement ces 
matters of international affaires d'intérét international 
interesL shali be placed under — seront places sous l’autorité de 


the direction of the League 
by a decision of the Council 
if the parties to such treaties 
not Members of! the League 
consent. 


2. Upon the proposal of the 
competent organs the Council 
may also place — other 
institutions than those desig- 
nated in paragraph 1 at the 
clisposal of the League, 
provided they serve tbe ends 
of the League. 


3. The present paragraph 
2. {lostead of “by gencral 
conventions ”’ hy general 
treaties.) 


la Société, par une décisian 
du Conseil, sous réserve de 
Vassenliment des Etats par- 
tics & ces traités, qui sont 
étrangers a la Société. 


2. Le Conseil peut égale- 
ment, sur proposition des 
orgaucs compétents, mettre 
4 la disposition de la Société 
des institutions autres que 
celles désignées au paragraphe 
1, siciles servent Jes buts de la 
Société. 

3. Paragraphe 2 actuel. (Au 
lieu de « par des conventions 
générales >»: par des traités 
collectifs). 


— 175 — 


4. The Council may include 
as part of the expenses of the 
Secretariat the expenses of 
any bureau or commission 
which is placed under the 
direction of the League in 
conformity with paragraph 1 
{eventually: as well as of 
any institution placed at the 
disposal of the League in 
aonformity with paragraph 2). 


4. Jae Consei) peut décider 
de faire rentrer dans les dé- 
penses du Secrétariat celles 
de tout burean ou commis- 
sion placé sous l’autorité de 
la Société conformément au 
paragraphe | (eveniuellement : 
ainsi que de toute institution 
mise la disposition de la 
Société conformément au pa- 
tagraphe 2). 


Article 25 


The Members of the League 
agree to encourage ard 
promote the establishment 
and co-operation of duly 
authorized voluntary national 
Red Cross organizations 
having as purposes the 
improvement of health, the 
prevention of disease and the 
mitigation of suffering 
throughout the world. 


Les Membres de la Société 
s'engagent a encourager et 
favoriser l’établissenient et la 
coopération des organisations 
volontaires nationales de la 
Croix-Rouge, diment auto 
risées, qui ont pour objet 
TYameélioration de fa santé, la 
défense préventive contre la 
maladie et l’acloucissement de 
la souffrance dans le monde. 


For reasons which have been explained in other connections 
the introductory clause of this Article ‘‘ The Members of the 


League agree . 
gagent ... 


.—Les Membres de la 
” ought to be discarded and replaced by a 


Société. s’en- 


formula indicating that the Members are bound by an objective 


obligation. One might say : 


The Members of the League are bound . 


de la Société sont tenus de . 


.—Les Membres 


According to the solution adopted for Article 23, Article 25 
in its present form ought eventually to disappear. 


Article 26 


1. Amendments to this 
Covenant will take effect when 
ratified by the Members of 
the League whose Represent~ 
atives compose the Council 
and by a majority of the 
Members of the League whose 


1. Les amendements au 
présent Pacte entreront en 
vigueur dés leur ratification 
par les Membres de la Société. 
dont les Représentants com- 
posent le Conseil, et par Ia 
majorité de ceux dont les 
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Representatives compose the 
Assembly. 


2. No such amendment shall 
bind any Member of the 
League which signifies its 
dissent therefrom, but in that 
case it shall cease to be a 


Représentants forment I’As- 
semblée. 


2. Tout Membre de la 
Société est libre de ne pas 
accepter les amendements ap- 
portés au Pacte, auquel cas il 
cesse de faire partie de la 


Member of the League. Société. 


The most striking defect which a juridico-technical criticism 
of this article reveals is that in regulating the procedure to be 
followed for amending the Covenant it provides for ratification by 
a certain number of Member Statute, but, in contradistinction 
to Article 422 of the Treaty of Versailles which in an analogous 
case provides for a decision by the Labour Conference by a two 
thirds vote, it does not say how the text to be ratified is to be 
drawn up. To remove this gap, on October 3rd, 1921, the 
Second Assembly voted the text given below. ! 

For the reasons which have been set forth in detail in my 
study : ‘‘ The Separation of the Covenant of the League of 
Nations from the Peace Treaties ’’?, it would be desirable 
to insert in Article 26 a provision concerning the official 
publication of the text of the Covenant and of its eventual 
modifications. This provision must be considered the essential 
step in the separation of the Covenant from the Peace Treaties. 
Thus published the statute of the League would, in form, 
no longer be a treaty to which States not Members of the League 
are parties. Nor would it be a part of four Peace Treaties. 
Instead the Covenant would be an expression by the League 
itself of its desires, a system of rules decided upon and ratified 
by the Members of this body, the only legal instrument con- 
taining its statute. The copy of the Official Journal containing 
the text would be an original document analogous to a State’s 
official journal containing decisions taken by parliament. 

On September 30th, 1938, the Assembly of the League 
of Nations adopted the following resolution concerning 


14.1921. P., p. 733. The other amendments to Article 26 which 
the Assembly decided to make have the character of political 
modifications of the existing law. This is why they do not enter 
into question here. 


2In The World Crisis, 1938, pp. 133-159. 
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‘the so-called separation of the Covenant from the Peace 
‘Treaties :! 


“ The Assembly, 


Considering that, whatever the procedure be whereby various 
States have entered or may enter the League of Nations, the 
Covenant is a constitution common to all the Members of the 
League, regulating their relations with the object of developing 
‘co-operation between them and assuring them peace and 
‘security ; 

' Considering that, from the first, the Covenant has had an 
independent existence which is expressed in particular : 


i 
“4 


(1) In its essential purpose, which is to establish a per- 
manent institution ; 


(2) In the existence of an Assembly and Council, through 
the instrumentality of which League action is effected ; 


(3) In the procedure provided by the Covenant for 
admission into the League of Nations ; 


(4) In the power given to Members of the League to 
amend the Covenant in conformity with the provisions of 
Article 26 ; 


Considering that Members of the League of Nations have 
the same rights whatever be the date and method of their 
entry into the League ; 

Desiring, after having thus indicated theseessential character- 
istics of the Covenant, to remove certain difficulties arising 
out of a number of expressions employed ‘therein, which, if 
they were to remain, might be considered an obstacle to the 
entry of other States into the League: of Nations; 

Noting that, in order to attain this end, certain amendments 
should be introduced into the Covenant according to the pro- 
cedure of Article 26, amendments which alter neither the real 
effect nor the spirit of the Covenant and which, it is hoped, 
‘will be promptly agreed to by Governments ; 

Believing that the proposed amendments will meet the desire 
to extend the membership of the League of Nations ; 


1 A.1938. P., pp. 99, 143. 
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Decides : 

(1) To recommend to Governments of Members the 
prompt ratification of the Protocol embodying the amend- 
ments referred to above ; 


(2) To request the Secretary-General to communicate 
the present resolution and the text of the said amendments 
to Members of the League and to States non-members to be 
named by the Council. ’’ 

The essence of this resolution lies in the declaration ‘‘ that, 
from the first, the Covenant has had an independent exis-. 
tence . .”. As the separation of the Covenant from the 
Peace Treaties involves at least a change in the relationship 
of the Covenant to the Treaties if not an amendment to the 
latter, it cannot be carried out by a simple Assembly resolution. 
There is no legal warrant for the last mentioned procedure, for 
the Assembly’s declaration to the effect that the Covenant 
has an existence independent of the Peace Treaties has no 
legal effect and cannot bring about any real change in the 
relationship between the Covenant and the Treaties of Peace. 

In conclusion, if the amendment voted in 1921 is taken into 


account, Article 26 ought to be worded as follows : 


i. Amendments to the 
present Statute the text of 
which shall have been voted 
by the Assembly on a three- 
fourths majority, in which 
there shall be included the 
votes of -all the members of 
the Council represented at the 
meeting, will take effect when 
ratified by the Members of the 
League whose representatives 
composed the Council when 
the vote wastaken, and by the 
majority of those whose repre- 
sentatives form the Assembly. 


2. Unchanged. 


3. The text of the present 
Statute, as well as the 
amendments subsequently 
adopted, shall be published 
in the Official Journal by the 
Secretary General. The text 
thus published is authentic. 


1. Les amendements au 
présent Statut dont le texte 
aura été voté par l’Assemblée 
& la majorité des trois quarts, 

armi lesquels doivent figurer 
es voix de tous les membres 
du Conseil représentés 4 la 
réunion, entreront en vigueur 
dés leur ratification par les 
Membres de la Société dont 
les représentants composaient 
le Conseil, lors du vote, et par 
la majorité de ceux dont les 
représentants forment 1’As- 
semblée. 


2. Inchangé. 


3. Le texte du présent 
Statut, ainsi que les amende- 
ments qui y seront apporteés, 
seront publiés au Journal 
Officiel par le Secrétaire géné- 
ral. Cette publication fait foi. 


